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POWER PURCHASE AGREEMENT 

THIS POWER PURCHASE AGREEMENT, dated as of [           ], 20__ (together with all 

schedules attached hereto and made a part hereof, the ñAgreementò) is made and entered into at 

__________, Republic of Yemen, between the Public Electricity Corporation, Republic of 

Yemen, a corporation, with its principal office located in [            ], Republic of Yemen (ñPECò) 

and [Name of Company], a corporation organized under the laws of Yemen, with its principal 

office located at [           ], Republic of Yemen (the ñCompanyò). 

WHEREAS, the Company plans to build, own and operate a power generation facility 

with a capacity of approximately [ ]  MW (the ñComplexò) near [         ], Republic of Yemen, 

using Gas purchased from [Name of the Fuel Supplier] (the ñFuel Supplierò), pursuant to the 

terms and provisions of the Fuel Supply Agreement; 

WHEREAS, the Company wishes to sell to PEC, and PEC wishes to purchase from the 

Company, the Dependable Capacity and all of the Net Electrical Energy Output of the Complex 

pursuant to the terms and conditions set forth herein; and 

WHEREAS, in connection herewith, the Company has entered into an Implementation 

Agreement with the Government of the Republic of Yemen, a Fuel Supply Agreement with the 

Fuel Supplier, and the Real Property Agreement with [           ] (the ñSite Grantorò). 

NOW, THEREFORE, In consideration of the mutual covenants and agreements herein 

contained, the parties hereto covenant and agree as follows: 

ARTICLE I 

 

DEFINITIONS AND RULES OF INTERPRETATION 

Section 1.1 Definitions.  Whenever the following terms appear in this Agreement or 

the schedules hereto, whether in the singular or in the plural, present, future or past tense, they 

shall have the meanings stated below unless the context otherwise requires
1
: 

ñAbandonmentò means the voluntary cessation of operation of the Complex, and the 

withdrawal of all, or substantially all, personnel by the Company from the Site for reasons other 

than PECôs acts or omissions or a Force Majeure Event. 

ñActual Initial Dependable Capacityò means the Dependable Capacity of the Complex as 

of the Commercial Operations Date, as determined by testing in accordance with Article VIII  

and established by the Company. 

ñAgentò has the meaning ascribed thereto in Section 2.5(b). 

                                                 
1
  NTD: Consider incorporating a reference to the Implementation Agreement. 
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ñAgreementò means this Power Purchase Agreement, together with all schedules attached 

hereto, dated as of the date first entered above between PEC and the Company, as may be 

amended from time to time. 

ñAgreement Yearò means a period of twelve (12) consecutive months (i) for the first 

Agreement Year, commencing on the Commercial Operations Date and ending on the Day 

preceding the first anniversary of the Commercial Operations Date, and (ii) for every Agreement 

Year thereafter, commencing on each consecutive anniversary of the Commercial Operations 

Date and ending as of the end of the Day preceding the next anniversary of the Commercial 

Operations Date. 

ñAnnual Capacity Testò means the test to be conducted each Agreement Year during the 

Demonstration Period in accordance with Article VIII  to determine the Dependable Capacity of 

the Complex. 

ñAverage Dependable Capacityò means an amount equal to (a) the sum of (i) each 

Dependable Capacity, determined by an Annual Capacity Test conducted pursuant to Article 

VII I, in effect during an Agreement Year multiplied by (ii) the number of hours that each such 

Dependable Capacity was in effect during such Agreement Year, divided by (b) the number of 

hours in the Agreement Year; provided, that periods of Force Majeure shall be excluded from 

each determination of the respective number of hours in the preceding formula. 

ñBack-Up Metering Systemò means any meters and metering devices installed, owned 

and maintained by the Company for backup purposes. 

ñBase Costò has the meaning ascribed thereto in Section 13.3(b). 

ñBase Rateò means the base rate of interest as announced by [       ] from time to time. 

ñBusiness Dayò means any Day that banks in [Sanaôa], Republic of Yemen[, New York, 

New York and London, England] are legally permitted to be open for business. 

ñCapacity Damages Amountò has the meaning ascribed thereto in Section 11.l(b)(v). 

ñCertification Dateò has the meaning ascribed thereto in Section 8.l(b). 

ñChange in Lawò means (a) the adoption, promulgation, modification or reinterpretation 

after the date of this Agreement by any Governmental Entity of any Law of Yemen, or (b) the 

imposition after the date of this Agreement by a Governmental Entity of any material term or 

condition in connection with the issuance, renewal, extension, replacement or modification of 

any Consent, that in either case establishes requirements for the construction, ownership, 

operation or maintenance of the Complex that are materially more restrictive or onerous than the 

most restrictive or onerous requirements (i) in effect under the Laws of Yemen as of the date of 

this Agreement or (ii) specified in any applications, or other documents in connection with such 

applications, for any Consent granted to the Company on or before the Commercial Operations 

Date. 
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ñCommercial Operations Dateò means the Day following the date on which the Complex 

is Commissioned in accordance with Article VIII [; provided, however, that such date shall not 

occur earlier than sixty (60) Days prior to the Required Commercial Operations Date without the 

express written approval of PEC]. 

ñCommercial Operations Testsò means the tests to be performed to establish the 

ñCommercial Operations Date in accordance with Article VII I. 

ñCommissionedò means the performance by the Complex during Commissioning at or 

above the criteria for attaining commercial operations specified in Schedule 4, as certified in 

writing to the Company and PEC by the Engineer. 

ñCommissioningò means engaging in testing of the Complex in accordance with Article 

VII I. 

ñCompanyò has the meaning given to such term in the preamble to this Agreement. 

ñCompany Event of Defaultò has the meaning ascribed thereto in Section 2.2. 

ñCompany Letter of Creditò means an unconditional, irrevocable, divisible and direct-pay 

letter of credit issued by a bank or banks reasonably acceptable to PEC, in the form of Part 1A of 

Schedule 7.  

ñComplexò means the approximately [ ] MW electric power generating plant utilizing 

Gas, to be owned and constructed by the Company at [Name Location], whether completed or at 

any stage of its construction, including without limitation or regard to level of development, 

land, engineering and design documents, all energy producing and auxiliary equipment, fuel 

storage and handling facilities and equipment, a switchyard, interconnection facilities (other than 

the Metering System, the Interconnection Facilities and the Transmission Facilities) necessary 

for delivery of electricity to PEC at the Interconnection Point, a colony to house certain 

employees of the Company, the Contractors and any subcontractors, and all other improvements 

related to the power generating station and located on the Site. 

ñConsentsò means all such approvals, consents, authorizations, acknowledgments, 

licenses or permits required to be issued by any Governmental Entity to the Company for the 

establishment of the Company, or to the Company or the Contractors for the construction, 

financing, ownership, operation, and maintenance of the Complex by the Company or the 

Contractors, including without limitation those Consents listed in [Schedule [ ]  of the 

Implementation Agreement]
2
; provided, however, that in no event shall the Consents include any 

concessions or exemptions from the Laws of Yemen unless such concessions or exemptions are 

permissible under such laws and are expressly granted to the Company pursuant to the terms of 

the Implementation Agreement. 

ñConstruction Contractò means the agreement entered into between the Company and the 

Construction Contractor for the design, engineering, procurement, construction, completion, 

start-up, testing, and Commissioning of the Complex. 

                                                 
2
  NTD: To coordinate with Implementation Agreement. 
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ñConstruction Contractorò means [Name of Construction Contractor] and any successor 

or successors thereto appointed by the Company and not objected to by GRY pursuant to Section 

[  ] of the Implementation Agreement
3
. 

ñConstruction Startò  means the issuance of the ñnotice to proceedò by the Company to 

the Construction Contractor subject to the terms of the Construction Contract. 

ñContractorsò means the Construction Contractor, the O&M Contractor, any other direct 

contractors and any of their respective direct sub-contractors integrally involved in the Project. 

ñControl Centerò means PECôs National Control Center located in Sanaôa, Republic of 

Yemen, or such other control center designated by PEC from time to time (but not more than one 

at any time) from which PEC shall Dispatch the Complex. 

ñCorporate Guaranteeò has the meaning ascribed thereto in Section 11.3(a)(iii)(C). 

 ñDayò means the 24-hour period beginning and ending at 12:00 midnight Yemen time. 

ñDeclared Available Capacityò means the estimated net capacity of the Complex 

announced daily by the Company pursuant to Section 9.1 which shall equal the measurement 

resulting from the most recent capacity test pursuant to Section 8.3(b) or 8.4 less any reductions 

due to any Scheduled Outage, Forced Outage, Partial Forced Outage or Maintenance Outage. 

ñDemonstration Periodò means a period of ninety (90) consecutive Days designated in 

accordance with Sections 9.3 and 9.5 during which the Annual Capacity Test shall be conducted 

by the Company. 

 
ñDependable Capacityò means the net amount of capacity (adjusted to reference 

conditions), expressed in kWs, at the [high voltage side of the step-up transformer] of the 

Complex as determined by testing from time to time in accordance with Article VII I; provided, 

however, that such Dependable Capacity shall not in any event exceed the Estimated Dependable 

Capacity. 

ñDispatchò means the right of PEC to issue instructions or its issuance of instructions 

from the Control Center in accordance with Prudent Utility Practices and this Agreement, 

including, without limitation, the Technical Limits, to schedule and control the generation of the 

Complex in order to commence, increase, decrease or cease the Net Electrical Energy Output 

(and reactive power) delivered to the Grid System. 

ñDisputeò means any dispute, controversy, claim or disagreement of any kind whatsoever 

between PEC and the Company in connection with or arising out of this Agreement, including 

without limitation any dispute, controversy, claim or disagreement relating to the interpretation, 

performance, termination or invalidity of this Agreement. 

ñDollarsò or ñ$ò means the lawful currency of the United States of America. 

                                                 
3
  NTD: To coordinate with Implementation Agreement. 
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ñEconomic Dispatchò means the distribution of the total PEC energy needs among 

available sources of generation for optimum system economy, security and reliability with due 

consideration of incremental generating costs, incremental power purchase costs, incremental 

transmission loses, load flow considerations and other operational considerations as reasonably 

determined solely by PEC; provided, however, that Economic Dispatch shall not require the 

Company to operate the Complex in any manner that is contrary to the Technical Limits or 

Prudent Utility Practices, nor require PEC to alter its then-current mode of operation and 

maintenance of the Grid System because of the Complex. 

ñEmergencyò means a condition or situation that, in the sole but reasonable opinion of 

PEC, does materially and adversely, or is likely materially and adversely, to (i) affect the ability 

of PEC to maintain safe, adequate and continuous electrical service to its customers, having 

regard to the then-current standard of electrical service provided to its customers, or (ii)  present a 

physical threat to persons or property or the security, integrity or reliability of the Grid System. 

ñEngineerò means the independent consulting engineer, or engineering company of 

international repute acceptable to PEC, the Company and the Lenders for the purposes of 

monitoring the construction and certifying the results of Commissioning. 

ñEstimated Dependable Capacityò means the Dependable Capacity to which the 

Company commits pursuant to Section 3.2. 

ñFeasibility Reportò means any report prepared by or on behalf of the Company 

evaluating the technical feasibility of the Project, including an environmental impact assessment 

for the Complex. 

ñFinancial Closingò means the execution and delivery of the Financing Agreements and 

the initial drawing of funds thereunder. 

ñFinancing Agreementsò means, at any time and form time to time: 

(i)  all bonds, notes and other debt instruments, loans, guarantees, letters of credit, 

finance or capital leases or other credit facilities, other agreements or instruments 

creating or evidencing indebtedness for borrowed money which have been issued 

or entered into by the Company with any providers of credit or other financial 

facilities for the purposes of the Project; and 

(ii)  the security documents, direct agreements, intercreditor agreements and other 

ancillary agreements required at such time pursuant to any of the instruments, 

facilities or agreements referred to in paragraph (i) above. 

ñFM Ratioò has the meaning ascribed thereto in Section 12.6. 

ñForced Outageò means a total interruption of the Complexôs generating capability 

(excluding periods, if any, that the Complex is being operated by PEC pursuant to Section 9.11) 

that is not the result of (i) a request by PEC in accordance with this Agreement, (ii) a Scheduled 

Outage or a Maintenance Outage, (iii) a Force Majeure Event, or (iv) a condition caused by PEC 

or by the Grid System.  
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ñForce Majeure Eventò has the meaning ascribed thereto in Section 12.1. 

ñFuel Supplierò has the meaning assigned to such term in the recitals to this Agreement. 

ñFuel Supply Agreementò means the Fuel Supply Agreement, dated as of [        ], 

between the Fuel Supplier and the Company for the supply of Gas to be used by the Complex to 

generate electricity. 

ñGasò has the meaning ascribed in Section 1 of the Fuel Supply Agreement.  

ñGovernmental Entityò means, as the context may indicate, GRY and any department, 

ministry, instrumentality, board, agency or authority thereof, any local governmental authority 

with jurisdiction over the Company, the Contractors, the Lenders or the Project or any part 

thereof, courts or tribunals in the Republic of Yemen and any department, authority, 

instrumentality, agency or judicial body of GRY, or any such local governmental authority[, and 

including with regard only to policy-related (and non-commercial) matters, but only for so long 

as they are under the control and direction of GRY as to such matters, PEC and the Fuel 

Supplier].   

ñGrid Systemò means the transmission or distribution facilities owned by PEC, other than 

the Interconnection Facilities and the Transmission Facilities, through which the Net Electrical 

Energy Output of the Complex will be received and distributed by PEC to users of electricity and 

electrical energy will be delivered by PEC to the Complex, as required. 

ñGRYò means the Government of the Republic of Yemen. 

 ñGuaranteeò means the guaranty by GRY in substantially in the form set forth in 

Schedule [3] of the Implementation Agreement. 

ñGuaranteed Capacityò has the meaning ascribed thereto in Section 8.3(c)(i). 

ñICC Rulesò has the meaning ascribed thereto in Section 13.3(a). 

ñImplementation Agreementò means the Implementation Agreement dated [       ], 

between GRY and the Company. 

ñIncremental Costò has the meaning ascribed thereto in Section 13.3(b). 

ñInitial Termò has the meaning ascribed thereto in Section 2.l(a). 

ñInterconnection Facilitiesò means all facilities and equipment described in Schedule 3, 

including any telemetering equipment, transmission lines and associated equipment, transformers 

and associated equipment, relay and switching equipment, protective devices, and safety 

equipment (but excluding the Metering System and the Back-Up Metering System), in each case, 

which must be constructed or installed by or for PEC on the Site on PECôs side of the 

Interconnection Point to enable PEC to receive Net Electrical Energy Output and Dependable 

Capacity and to deliver electrical energy, as required, in accordance with this Agreement. 
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ñInterconnection Pointò means the physical points where the Complex and the Grid 

System are connected at the Site as specified in Schedule 3 at which the transfer of Net Electrical 

Energy Output occurs between the Company and PEC. 

ñInvoice Dispute Amountò has the meaning ascribed thereto in Section 10.7(a). 

ñkWò means Kilowatt. 

ñkWhò means Kilowatt-hour. 

ñLapse of Consentò means any Consent (i) ceasing to remain in full force and effect or 

(ii ) not being issued or renewed upon application having been properly and timely made and 

diligently pursued, or (iii ) being made subject, subsequent to its grant, upon renewal or 

otherwise, to any terms or conditions that materially and adversely affect the Companyôs ability 

to perform its obligations under any document included within the Security Package, in each of 

the above instances despite the Companyôs timely compliance with the applicable procedural and 

substantive requirements as applied in a ñnondiscriminatoryò manner, as set forth in Section [ ] 

of the Implementation Agreement
4
. 

ñLaws of Yemenò means the laws of the Republic of Yemen, including without 

limitation, all legislation, statutes, treaties, bylaws, rules, regulations, requirements of any 

Consent, orders, executive orders, decrees, policies, requirements, instructions, injunctions, 

judicial decisions, codes of practice, grid codes, directives, notifications, guidance notes or other 

similar directives by or of any Governmental Entity, as the same may be amended from time to 

time.
5
 

ñLendersò means, at any time and from time to time, those Persons who, at such time, 

have entered into commitments, upon and subject to the terms and conditions set forth in any of 

the Financing Agreements, to provide any credit or other financial facility for the purposes of the 

Project. 

ñLiquidated Damages Due Dateò has the meaning ascribed thereto in Section 11.4(a)(ii) . 

 ñLiquidated Damages Noticeò has the meaning ascribed thereto in Section 11.4(a)(i). 

ñLossò means any loss, damage, liability, payment or obligation (excluding any indirect, 

special, punitive or consequential loss, damage, liability, payment or obligation), and all 

associated expenses (including without limitation reasonable legal fees). 

ñMaintenance Monthsò means the Months of [specify months] or any other four (4) 

Months in a Year, at least three (3) of them consecutive Months, designated by PEC in 

accordance with Section 9.3. 

ñMaintenance Outageò means an interruption or reduction of the Complexôs generating 

capability that (i) is not a Scheduled Outage, (ii) has been scheduled and allowed by PEC in 

                                                 
4
  NTD: To coordinate with Implementation Agreement. 

5
  NTD: Consider adding a broader definition of ñApplicable Lawsò. 
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accordance with Section 9.4, and (iii) is for the purpose of performing work on specific 

components in the Complex, which should not, in the reasonable opinion of the Company, be 

postponed until the next Scheduled Outage. 

ñMetering Systemò means all meters and metering devices (including remote terminal 

units and current transformers and potential transformers) that are specified or provided by PEC 

in a timely manner, owned by PEC and used to measure Dependable Capacity and (for payment 

purposes), the delivery and receipt of Net Electrical Energy Output. 

ñMinimum Functional Specificationsò means the minimum functional specifications for 

the construction of the Complex as set forth in Schedule 1. 

ñMinimum Indemnification Amountò means the amount, equal to [   ] Dollars ($[    ]), 

that a Partyôs claims for indemnification pursuant to Article XVII  must exceed in the aggregate 

before that Party will  be entitled to indemnification. 

ñMonthò means a calendar month according to the Gregorian calendar beginning at 12:00 

midnight on the last Day of the preceding month and ending at 12:00 midnight on the last Day of 

the subject month, and ñMonthlyò shall be construed accordingly. 

ñMVARò means Megavar. 

ñMWò means Megawatt. 

ñMWhò means Megawatt-hour. 

ñNet Electrical Energy Outputò means the net electrical energy expressed in kWh 

delivered to the Interconnection Point by the Company for sale to PEC during testing and 

Commissioning of the Complex and, following the Commercial Operations Date, when 

Dispatched by PEC. 

ñNotice of Intent to Terminateò has the meaning ascribed thereto in Section 2.4(a). 

ñO&M Agreementò means the agreement to be entered into, at the discretion of the 

Company, between the Company and the O&M Contractor for the operation and maintenance of 

the Complex. 

ñO&M Contractorò means [Name of O&M Contractor] and any successor thereto 

appointed by the Company and not objected to by GRY in accordance with the Implementation 

Agreement. 

ñOperating Dayò means each period of twenty-four consecutive hours commencing on 

the Commercial Operations Date beginning at 12:00 midnight; provided, that such periods 

during Scheduled Outages shall not be Operating Days. 

ñOperating Proceduresò has the meaning ascribed thereto in Section 4.2(a). 

ñOperations Security Depositò has the meaning ascribed thereto in Section 11.3(b). 



  

9 

500170080v3 

ñOrdinary Share Capitalò shall have the meaning ascribed in Section 1 of the 

Implementation Agreement.
6
 

 ñPartial Deratingò means, in the event of a Partial Forced Outage, the Dependable 

Capacity of the Complex, expressed in MW, minus the Declared Available Capacity of the 

Complex, expressed in MW. 

ñPartial Forced Outageò means a decrease, but not total interruption, in the Complexôs 

generating capacity, including a shortfall as provided in Section 11.1, that is not the result of (i) a 

request by PEC in accordance with this Agreement, (ii ) a Scheduled Outage or a Maintenance 

Outage, (iii)  a Force Majeure Event, or (iv) a condition caused by PEC or the Grid System. 

ñPartyò means either PEC or the Company and ñPartiesò means both PEC and the 

Company. 

ñPass-Through Itemsò means certain costs or charges identified as Pass-Through Items in 

Schedule 6. 

ñPECò has the meaning assigned to such term in the preamble to this Agreement. 

ñPEC Event of Defaultò has the meaning ascribed thereto in Section 2.3. 

ñPEC Related Partyò means GRY, the Fuel Supplier, the Site Grantor and any Relevant 

Authority. 

ñPEC Related Party Event of Defaultò means (a) any event described in any Project 

Document that is an event of default by a PEC Related Party under such Project Document, or 

any other breach or failure to perform or any misrepresentation by a PEC Related Party under 

any Project Document to which such PEC Related Party is party, or repudiation of its obligations 

under such Project Document, or the termination of such Project Document, or (b) any failure of 

any PEC Related Party to perform any other obligation or to take any action required to be taken 

by it under the Laws of Yemen for the Complex to be owned, constructed, operated and 

maintained as contemplated by the Project Documents. 

 ñPerformance Security Depositò has the meaning ascribed thereto in Section 11.3(a). 

ñPersonò means any natural person, corporation, limited liability company, trust, joint 

venture, association, company, partnership, unincorporated organization, governmental authority 

or other entity. 

ñPolitical Force Majeure Eventsò has the meaning ascribed thereto in Section 12.1(a). 

ñPrescribed Feeò means, with respect to any Consent, the charge or fee, if any, prescribed 

by the Laws of Yemen. 

                                                 
6
 NTD: To coordinate with Implementation Agreement. 
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ñPrescribed Formò means, with respect to any Consent, the form (including all 

information and details), if any, prescribed by the Laws of Yemen for the application for or 

renewal of such Consent. 

ñProjectò means the design, development, engineering, procurement, equipping, 

manufacture, financing, use of the Site, construction, permitting, completion, testing, 

commissioning, insurance, ownership, operation and maintenance of the Complex, the 

Transmission Facilities and the Interconnection Facilities and all activities incidental thereto. 

ñProject Documentsò means (i) this Agreement, (ii ) the Fuel Supply Agreement, (iii ), the 

Implementation Agreement, (iv), the Real Property Agreement, (v) the O&M Agreement, (vi) 

the Construction Contract, (vii ) the Financing Agreements, mortgages, security documents and 

related documents, (viii ) the Consents to and acknowledgments of assignments and direct 

agreements setting forth the Lendersô direct rights in the documents assigned as security for the 

Lenders under the Financing Agreements, (ix) all insurance policies relating to the Project, and 

(x) any other documents relating to the Project and mutually designated in writing by the Parties 

as a ñProject Document.ò 

ñProtected Assetsò has the meaning ascribed thereto in Section 13.4. 

ñPrudent Electrical Practicesò means the use of equipment, practices or methods, as 

required to comply with applicable industry codes, standards, and regulations in the Republic of 

Yemen (i) to protect PECôs system, employees, agents, and customers from malfunctions 

occurring at the Complex and (ii ) to protect the Complex and the Companyôs employees and 

agents at the Complex, from malfunctions occurring on the Grid System.
7
 

ñPrudent Utility Practicesò means, at a minimum, the utility practices and degrees of skill 

which would reasonably and reasonably and ordinarily be expected to be followed from time to 

time by the electric utility industry in the Republic of Yemen, having regard to engineering and 

operational considerations, including manufacturersô recommendations. Prudent Utility Practices 

are not limited to optimum practices, methods or acts to the exclusion of all others, but rather are 

a spectrum of possible practices, methods and acts which could have been expected to 

accomplish the desired result at reasonable cost consistent with reliability and safety. 

ñQuarterò means the inclusive period of (i) 1 January to 31 March, (ii) 1 April to 30 June, 

(iii)  1 July to 30 September, and (iv) 1 October to 31 December in any year. 

ñReactive Powerò means the wattless component of the product of voltage and current, 

which the Complex shall provide to or absorb from the Grid System within the Technical Limits 

and which is measured in MVAR. 

ñRectification Periodò has the meaning ascribed thereto in Section 8.4(g). 

ñReference Site Conditionsò means the conditions for barometric pressure, ambient air 

temperature, relative humidity and cooling water temperature specified in Schedule 1.  

                                                 
7
  NTD: Discuss Prudent Electrical Practices versus the Prudent Utility Practices. 
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ñRelevant Authorityò means, as the context may indicate, either (i) the department, 

authority, instrumentality or agency from which a Consent is to be obtained or (ii) any authority, 

body or other person having jurisdiction under the Laws of Yemen with respect to the Project. 

ñRequired Commercial Operations Dateò means the date [___________  (___) months] 

after the date on which Financial Closing occurs, which date may be extended in accordance 

with the terms of this Agreement as a result of Force Majeure Events, delays in testing pursuant 

to Section 8.1(b), or delays in the completion of the Interconnection Facilities and/or the 

Transmission Facilities.
8
 

ñRialò or ñYERò means the lawful currency of the Republic of Yemen. 

 ñScheduled Commercial Operations Dateò means the date advised to PEC by the 

Company, as may be revised from time to time based on the scheduled construction program for 

the completion of Commissioning of the Complex. 

ñScheduled Outageò means a planned interruption of the Complexôs generating capability 

that (i) has been scheduled and allowed by PEC in accordance with Section 9.7, and (ii) is for the 

purpose of inspection, testing, preventive or corrective maintenance, repairs, replacement or 

improvement of the Complex. 

ñSecurity Depositò has the meaning ascribed thereto in Section 11.3(d). 

 [ñSecurity Packageò has the meaning ascribed thereto in Article I of the Implementation 

Agreement.]
9
 

ñSiteò means the land, spaces, waterways, roads, water wells and any rights acquired or 

to be acquired by the Company for the purposes of the Complex, the Transmission Facilities and 

the Interconnection Facilities on, through, above or below the ground on which all or any part of 

the Complex, the Transmission Facilities and the Interconnection Facilities are to be built 

(including, without limitation, any working areas required by the Company and the Contractors, 

villages, townships, and camps for the accommodation of the employees of the Company and the 

Contractors and any subcontractors, all rights-of-way and access from public highways, and 

seaward access if applicable). 

ñSite Grantorò has the meaning ascribed to such term in the recitals to this Agreement. 

ñStandardsò means the environmental guidelines and occupational health and safety 

standards of the World Bank as in effect on the date of this Agreement.
10

 

ñStart-Upò means, after the Commercial Operations Date, any start up of the Complex 

requested by PEC that results in synchronization with the Grid System. 

                                                 
8
  NTD: Discuss if required Commercial Operations Date should be a date certain or be tied to the PPA/IA 

execution or such other measure. 
9
  NTD: To coordinate with Implementation Agreement. 

10
  NTD: Discuss Equator Principles. 
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ñSuccession Noticeò has the meaning ascribed thereto in Section 19.10(c). 

ñSupplemental Chargesò means certain costs or charges identified as Supplemental 

Charges in Schedule 6, including the Pass-Through Items. 

ñSupplemental Tariffò means additional compensation payable by PEC to the Company 

pursuant to Section 12.7 or 12.8 and approved in accordance with Section [11.7] of the 

Implementation Agreement. 

ñSupplemental Tariff Paymentsò means payments for the Supplemental Tariff in 

accordance with the payment schedule agreed to by the Company and PEC, which shall be 

designed to permit the Company to recover the Supplemental Tariff as provided in Schedule 6. 

ñSurety Bondò has the meaning ascribed thereto in Section 11.3(a)(iii)(C). 

 ñTechnical Limitsò means the limits and constraints described in Schedule 2 relating to 

the operation, maintenance and Dispatch of the Complex. 

ñTermò means the term of this Agreement as specified in Section 2.1(b). 

ñTermination Noticeò means a written notice issued by PEC or the Company, as the case 

may be, terminating this Agreement, under Section 2.4(c). 

ñThreshold Capacityò means [ninety percent  (90%)]
11

 of the Estimated Dependable 

Capacity. 

ñTransfereeò has the meaning ascribed thereto in Section 19.10(d). 

ñTransmission Facilitiesò means all facilities and equipment described in Schedule 3, 

including any telemetering equipment, transmission lines and associated equipment, transformers 

and associated equipment, relay and switching equipment, protective devices, safety equipment 

which are necessary to  be constructed or installed by or for PEC between the [cable 

terminations] referred to in Schedule 3 and the Grid System to enable PEC to receive Net 

Electrical Energy Output and Dependable Capacity and to deliver electrical energy, as required, 

in accordance with this Agreement. 

ñWeekò means each period of seven (7) consecutive Days beginning at 12:00 midnight 

Yemen time falling between a Friday and a Saturday. 

ñWorld Bankò means the International Bank for Reconstruction and Development. 

ñYearò means each twelve (12) Month period commencing on 12:00 midnight on 

December 31 and ending on 12:00 midnight the following December 31 during the Term. 

ñYear Ahead Notificationò has the meaning ascribed thereto in Section 9.2(a)(i). 

                                                 
11

  Discuss appropriate threshold level. 
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Section 1.2 Interpretation.  In this Agreement: 

(a) The headings are for convenience only and shall be ignored in 

construing this Agreement. 

(b) The singular includes the plural and vice versa and pronouns 

having masculine or feminine gender shall be deemed to include the other. 

(c) Subject to sub-clause (h) below, any reference in this Agreement to 

any Person or Party includes such Personôs or Partyôs successors and permitted assigns and, in 

the case of any Governmental Entity, any Person succeeding to its functions and capacities. 

(d) References to Articles, Sections, Recitals and Schedules are, unless 

the context otherwise requires, references to Articles and Sections of, and Schedules and Recitals 

to, this Agreement. 

(e) Other grammatical forms of defined words or phrases have 

corresponding meanings. 

(f) A reference to a specific time for the performance of an obligation 

is a reference to that time in the place where that obligation is to be performed. 

(g) A reference to a document or agreement, including this 

Agreement, includes a reference to that document or agreement as novated, amended, 

supplemented or restated from time to time. 

(h) If any payment, act, matter or thing hereunder would occur on a 

Day that is not a Business Day, then such payment, act, matter or thing shall, unless otherwise 

expressly provided for herein, shall occur on the next subsequent Business Day. 

(i) The words ñinclude,ò ñincludesò and ñincludingò shall be deemed 

to be followed by the phrase ñwithout limitation.ò 

ARTICLE II 

 

TERM 

Section 2.1 Term of Agreement.  (a)  This Agreement shall commence and be 

effective on the date hereof, and shall, unless extended or terminated earlier in accordance with 

the terms of this Agreement, continue in full force and effect for [        ] Agreement Years 

following the Commercial Operations Date (the ñInitial Termò). 

(b) The Initial Term of this Agreement may be extended for up to [ ] 

additional terms of [ ] Years each by mutual agreement between the Parties (the Initial Term, 

together with any extension thereof in accordance with this Section 2.1(b), the ñTermò).  Either 

Party may request an extension of the Term upon written notice to the other Party delivered no 

more than [twelve (12)] and no less than [six (6)] Months prior to the end of the then applicable 

Term.  The other Party shall within thirty (30) Days of the delivery of the request for extension 
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advise the requesting Party if the other Party is willing to negotiate an extension.  If both Parties 

are willing to negotiate an extension, then the Parties shall meet as soon as practicable for such 

negotiation.  In the absence of an agreement to extend achieved by the date [three (3)] Months 

prior to the expiration of the then applicable Term, the Term shall not be extended.  If, upon 

expiration of the Term, the Parties have not agreed to terms and conditions for extension of this 

Agreement, the Company will be permitted to contract with any other party for the sale of 

dependable capacity and electrical energy from the Complex and PEC shall deliver to the 

Company any necessary consents for such; provided, however, that PEC shall have no obligation 

to assist in such sale (including the transmission of electrical energy) unless otherwise required 

by law. 

(c) [The Term shall automatically be extended by the aggregate of 

Days all Political Force Majeure Events or Changes in Law declared by the Company were in 

existence[, except that, for purposes of determining such extension, each such Day shall be 

multiplied by one (1) minus the FM Ratio in effect on such Day].  During each Month of such 

extension, the Company shall be paid (i) the sum of the non-escalable portion of the Capacity 

Payment as in existence during such Political Force Majeure Event, plus the escalable 

component of the Capacity Payment applicable to the [specify last] Agreement Year (as shall be 

further escalated pursuant to the provisions of Schedule 6) (ii) multiplied by the then-prevailing 

Dependable Capacity.  During such extension, the Company shall also receive the Energy 

Payment for each kWh of Net Electrical Energy Output.]
12

 

(d) [The Term shall automatically be extended by the aggregate of all 

Days that Force Majeure Events declared by PEC were in existence.  During each Month of such 

extension, the Company shall be paid the escalable component of the Capacity Payment 

applicable to the [specify last] Agreement Year (as shall be further escalated pursuant to the 

provisions of Schedule 6) multiplied by the then-prevailing Dependable Capacity.  During such 

extension, the Company shall also receive the Energy Payment for each kWh of Net Electrical 

Energy Output.]
13

 

Section 2.2 Company Events of Default - Termination by PEC.  Each of the following 

events shall constitute events of default by the Company (each a ñCompany Event of Defaultò), 

which, if not cured within the time permitted (if any), shall give rise to the right on the part of 

PEC to terminate this Agreement pursuant to Section 2.4.  Notwithstanding any provision to this 

Agreement to the contrary, no such event shall be a Company Event of Default hereunder (i) if it 

directly results from a PEC Event of Default or a PEC Related Party Event of Default or (ii) if it 

occurs as a direct result of or during a Force Majeure Event for the period provided pursuant to 

Section 12.4: 

(a) the failure of the Company to achieve Financial Closing on or 

before [        ], as such date may be extended pursuant to the terms of Section [ ] of the 

Implementation Agreement; 

                                                 
12

  NTD: The Company seems to have Force Majeure risk in all cases for anything except for Political Force 

Majeure Events. 
13

  NTD: Discuss whether GRY wants to retain a purchase option at end of Term or provide for pre-agreed transfer 

at transfer price. 
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(b) the failure of the Company to achieve Construction Start within 

ninety (90) Days after Financial Closing; 

(c) the failure of the Company to achieve the Commercial Operations 

Date within [two (2)][ three (3)] months after the Required Commercial Operations Date; 

(d) after the Construction Start, but prior to the achievement of the 

Commercial Operations Date, the Abandonment of the Project by the Company, or the failure of 

the Company to prosecute the Project in a diligent manner for a period of thirty (30) consecutive 

Days without the prior written notice to, and the prior written consent of, PEC; 

(e) after the Commercial Operations Date, the Abandonment by the 

Company of the operation of the Complex for a consecutive period of thirty (30) Days without 

prior written notice to, and the prior written consent of, PEC; 

(f) [the incurrence of cumulative operating losses (determined in 

accordance with generally accepted accounting principles in Yemen, consistently applied, 

without taking into account any depreciation) in an amount greater than or equal to the sum of (i) 

[fifty percent (50%)] of the amount of the equity funds committed at Financial Closing and (ii) 

any additional equity contributed by the shareholders of the Company after Financial Closing;]
14

 

(g) the Companyôs failure to operate, maintain, modify or repair the 

Complex in accordance with Prudent Utility Practices, such that the safety of persons, property 

or the Complex, or PECôs service to its customers, is adversely affected; 

(h) except for the transfer of the Complex to GRY pursuant to the 

terms of the Implementation Agreement and the assignments to and by the Lenders contemplated 

under Section [ ]  of the Implementation Agreement
15

, (i) the assignment or transfer of the 

Companyôs rights or obligations in the assets identified in Section [ ] of the Implementation 

Agreement
16

 without the prior consent of PEC or (ii) the transfer, conveyance, loss or 

relinquishment to any person or entity of the Companyôs right to own and/or operate the 

Complex or any material part thereof or to occupy the Site to any person without the prior 

written approval of PEC; 

(i) except for the purpose of merger, reorganization, restructuring or 

change in control, the occurrence of any of the following events: (i) the passing of a resolution 

by the shareholders of the Company for the winding up of the Company, (ii) the voluntary filing 

by the Company of a petition of bankruptcy, moratorium or other similar relief, (iii) the 

appointment of a provisional liquidator in a proceeding for the winding up of the Company after 

notice to the Company and due hearing, which appointment has not been set aside or stayed 

within ninety (90) Days of such appointment, or (iv) the making by a court with jurisdiction over 

the Company of an order winding up the Company which is not stayed or reversed by a court of 

competent authority within thirty (30) Days; 

                                                 
14

  NTD: Discuss whether to retain this Company Event of Default. 
15

  NTD: To coordinate with Implementation Agreement. 
16

  NTD: To coordinate with Implementation Agreement. 
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(j) any statement, representation or warranty by the Company in this 

Agreement proving to have been incorrect, in any material respect, when made or when deemed 

to have been made and such failure or incorrect statement, representation or warranty having a 

material and adverse effect on the Companyôs ability to perform its obligations under this 

Agreement; 

(k) The exercise by Lenders of their remedies under the Financing 

Agreements with respect to either the Complex assets or the pledged Ordinary Share Capital 

such that either the Company or its management are removed by the Lenders from control of the 

Complex or the Company, and the subsequent failure by the Lenders to deliver a Succession 

Notice or to transfer the Complex and the rights and obligations of the Company under the 

Implementation Agreement and this Agreement to a Transferee within one hundred eighty (180) 

Days thereafter; 

(l) any material breach by the Company of this Agreement that is not 

remedied within thirty (30) Days after written notice from PEC stating that a material breach of 

this Agreement has occurred and is continuing that could result in the termination of this 

Agreement, identifying the material breach in question in reasonable detail, and demanding 

remedy thereof; 

(m) the occurrence of a Company Event of Default (as defined in the 

Implementation Agreement, the Real Property Agreement of the Fuel Supply Agreement) which 

has not been waived or remedied within the applicable cure period provided to the Company or 

the Lenders therein; 

(n) failure to post security as required by Section 12.3.  The Company 

agrees that in no event shall the Company be entitled to any extension for the posting of security 

pursuant to Section 11.3, including by reason of a Force Majeure Event pursuant to Article XI I; 

(o) any default(s) by the Company in the making of any payment(s) 

required to be made by it hereunder within thirty (30) Days of the due date therefore; or 

(p) After the Commercial Operations Date, the Complex fails to 

achieve a Dependable Capacity which is equal or greater than the Threshold Capacity upon 

annual testing of Dependable Capacity pursuant to Section 8.4, and the applicable Rectification 

Period has expired without the Complex achieving a Dependable Capacity which is equal or 

greater than the Threshold Capacity during any Dependable Capacity test carried out during such 

Rectification Period. 

Section 2.3 PEC Events of Default - Termination by the Company.  Each of the 

following events shall constitute events of default by PEC (each a ñPEC Event of Defaultò), 

which if not cured within the time period permitted (if any) to cure, shall give rise to the right on 

the part of the Company to terminate this Agreement pursuant to Section 2.4.  Notwithstanding 

any provision to this Agreement to the contrary, no such event shall be a PEC Event of Default 

(i) if it results from Company Event of Default or (ii) if it occurs as a result of or during a Force 

Majeure Event during the period provided pursuant to Section 12.4: 



  

17 

500170080v3 

(a) The dissolution, amalgamation, winding-up or liquidation of PEC 

or a transfer of all or a substantial part of PECôs assets (whether by one or a series of transactions 

whether or not related), except where, in any such case, all of PECôs obligations under this 

Agreement are retained by, assigned pursuant to law to, or contractually assumed through 

novation by, one or more entities, each of which has legal capacity and appropriate commercial 

function to perform such obligations and where GRY, without interruption, guarantees the 

performance of the succeeding entity or entities on the same terms and conditions as the 

Implementation Agreement or such other commercial security is provided for the obligation of 

the succeeding entity or entities that in the reasonable business judgment of the Company and the 

Lenders, if any, provides an adequate alternative to the Implementation Agreement; 

(b) any default or defaults by PEC in the making of any payment or 

payments required to be made by it under any Project Document to the Company within thirty 

(30) Days of the due date therefor; 

(c) any statement, representation or warranty made by PEC herein 

proving to have been incorrect, in any material respect, when made or when deemed to have 

been made and such failure or incorrect statement, representation or warranty having a material 

adverse effect on PECôs ability to perform its obligations under this Agreement; 

(d) any material breach by PEC of this Agreement, which is not 

remedied within thirty (30) Days after written notice from the Company to PEC stating that a 

material breach of this Agreement has occurred and is continuing that could result in the 

termination of this Agreement, identifying the breach in question in reasonable detail and 

demanding remedy thereof; 

(e) failure of PEC to complete construction of the Interconnection 

Facilities and the Transmission Facilities by [fifteen (15) months]
17

 after the Scheduled 

Commercial Operations Date; or 

(f) any change in any applicable Laws of Yemen having the effect of 

making (i) unlawful, unenforceable, invalid, or void any material undertaking of PEC under this 

Agreement or any other Project Document, (ii ) unlawful for the Company or the Lenders to 

make or receive any payment, to perform any obligation or to enjoy or enforce any material right 

under this Agreement or any other Project Document or (iii) any such payment, the performance 

of any such material obligation or the enforcement of any such material right unenforceable, 

invalid or void, where, in the case of (i), (ii), or (iii) above, any such effect continues for more 

than thirty (30) Days. 

Section 2.4 Termination Notices; Termination.  (a)  Upon occurrence of a PEC Event 

of Default or a Company Event of Default, as the case may be, that is not cured within the 

applicable period (if any) for cure, the non-defaulting Party may, at its option, initiate 

termination of this Agreement by delivering a written notice (a ñNotice of Intent to Terminateò) 

of its intent to terminate this Agreement to the defaulting Party.  The Notice of Intent to 

                                                 
17

  NTD: Consider whether this period is too long and whether it should be by the Schedule Commercial Operations 

Date instead.  Also, discuss which party will construct. 
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Terminate shall specify in reasonable detail the Company Event of Default or the PEC Event of 

Default, as the case may be, giving rise to the Notice of Intent to Terminate. 

(b) Following the giving of a Notice of Intent to Terminate, the Parties 

shall consult for a period of forty-five (45) Days in case of a failure by either Party to make 

payments or provide the Performance Security Deposit, the Operations Security Deposit when 

due, and ninety (90) Days with respect to any other Event of Default (or such longer period as 

the Parties mutually may agree), as to what steps shall be taken with a view to mitigating the 

consequences of the relevant event taking into account all prevailing circumstances; provided, 

however, that in the case of a Company Event of Default under Section 2.2(a), 2.2(b), 2.2(c) or 

Section 2.2(h) no consultation period shall be available and upon the occurrence of any such 

Company Event of Default, PEC shall be entitled to immediately deliver a Termination Notice 

pursuant to Section 2.4(c).  During the period following delivery of the Notice of Intent to 

Terminate, the Party in default may continue to undertake efforts to cure the default, and if the 

default is cured at any time prior to the delivery of a Termination Notice in accordance with 

Section 2.4(c), then the non-defaulting Party shall have no right to terminate this Agreement in 

respect of such cured default. 

(c) Subject to the provisions of Section 2.5 or 2.6, as the case may be, 

upon expiration of the consultation period described in Section 2.4(b), if any, and unless the 

Parties shall have otherwise agreed or unless the Event of Default giving rise to the Notice of 

Intent to Terminate shall have been remedied, the Party having given the Notice of Intent to 

Terminate may terminate this Agreement by delivering a written Termination Notice to the other 

Party, whereupon this Agreement shall immediately terminate. 

Section 2.5 Notice to Lender of Companyôs Default.  (a)  Anything in this Agreement 

notwithstanding, from and after the occurrence of the Financial Closing, PEC shall not seek to 

terminate this Agreement as a result of any default of the Company (other than a Company Event 

of Default under Section 2.2(k)) without first giving a copy of any notices required to be given to 

the Company under Sections 2.2 and 2.4 to the Lenders, such notice to be coupled with a request 

to the Lenders to cure any such default within the applicable cure period specified in Section 

2.4(b) (or, if granted at the sole discretion of PEC, such additional cure period specified in such 

notice to the Lenders), and such applicable cure period shall commence upon delivery of each 

such notice to the Lenders. 

(b) If  there is more than one Lender, the Lenders will designate in 

writing to PEC an agent (the ñAgentò) and any notice required hereunder shall be delivered to 

such Agent, such notice to be effective upon delivery to the Agent as if delivered to each of the 

Lenders.  Each such notice shall be in writing and shall be deemed to have been delivered (i) 

when presented personally to the Lender or the Agent, (ii ) when transmitted by facsimile to the 

number specified in accordance with the procedure set forth below, or (iii ) five (5) Days after 

being deposited in a regularly maintained receptacle for the Postal Service in the Republic of 

Yemen, postage prepaid, registered or certified, return receipt requested, addressed to the Lender 

at the address indicated at Financial Closing (or such other address or to the Agent at such 

address as the Lenders may have specified by written notice delivered in accordance herewith).  

Any notice given by facsimile under this Section 2.5 shall be confirmed in writing delivered 

personally or sent by prepaid post, but failure to so confirm shall not void or invalidate the 
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original notice if it is in fact received by the Lender or the Agent.  Notwithstanding the 

foregoing, if the address of the Lender or Agent is outside Republic of Yemen, any notice 

delivered to the Lender or Agent pursuant to this Section 2.5 shall be sent by international 

courier or facsimile, and if sent by facsimile, confirmed by international courier.  The address 

and facsimile number for Lender or Agent shall be provided to PEC by the Company at Financial 

Closing and thereafter may be changed by the Lender or the Agent by subsequent delivery of a 

notice to PEC at the address or facsimile number for PEC provided in Section 18.1 (or at such 

other address or facsimile number subsequently delivered to the Lender or the Agent in 

accordance with this Section 2.5) and otherwise in accordance with the requirements of Section 

20.1. 

(c) From and after the occurrence of Financial Closing, no rescission 

or termination of this Agreement by PEC (other than as a result of a Company Event of Default 

under Section 2.2(k)) shall be valid or binding upon the Lenders without such notice, the 

expiration of the applicable cure period referred to in this Section 2.5.  The Lenders may, but 

shall be under no obligation to, make any payment or perform any act required to be made or 

performed by the Company, with the same effect as if made or performed by the Company. 

(d) If the Lenders fail to cure or are unable or unwilling to cure any 

Company Event of Default within the applicable cure period under Sections 2.4(b) and 2.5, PEC 

shall have all the rights and remedies with respect to such default as set forth in this Agreement; 

provided, however, that if the Lenders are diligently attempting to cure such default, other than a 

payment default of the Company, and demonstrable progress toward affecting such cure is being 

made, the Lenders shall be granted an additional period not exceeding ninety (90) Days to affect 

such cure before PEC may exercise its rights and remedies with respect to such default set forth 

in this Agreement. 

Section 2.6 Notice to GRY of PECôs Default.  (a)  Anything in this Agreement 

notwithstanding, the Company shall not seek to terminate this Agreement as a result of any 

default of PEC without first giving a copy of any notices required to be given to PEC under 

Sections 2.3 and 2.4 to GRY, such notices to be coupled with a request to GRY to cure any such 

default within the applicable cure period specified in Section 2.4(b) (or, if granted in the sole 

discretion of the Company, such additional cure period specified in such notice to GRY, and 

such applicable cure period shall commence upon delivery of each such notice to GRY. 

(b) Each such notice shall be deemed to have been delivered (i) when 

presented personally to GRY, (ii ) when transmitted by facsimile, or (iii ) five (5) Days after being 

deposited in a regularly maintained receptacle for the Postal Service in the Republic of Yemen, 

postage prepaid, registered or certified, return receipt requested, addressed to GRY, at the 

address indicated in Section [ ]  of the Implementation Agreement
18

 (or such other address as 

GRY may have specified by written notice delivered in accordance therewith). 

(c) No rescission or termination of this Agreement by the Company 

shall be of any effect without such notice and expiration of such applicable cure period.  GRY 

may, but shall be under no obligation (other than is required under the Guarantee) to, make any 
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payment or perform any act required of PEC hereunder, with the same effect as if made or 

performed by PEC. 

(d) If GRY fails to cure or is unable or unwilling to cure a PEC Event 

of Default within the applicable cure periods, the Company shall have all of its rights and 

remedies with respect to such default as set forth in this Agreement; provided, however, that if 

GRY is diligently attempting to cure such default, other than a payment default of PEC, and 

demonstrable progress toward affecting such cure is being made, GRY shall be granted an 

additional period not exceeding ninety (90) Days to affect such cure before the Company may 

exercise its rights and remedies with respect to such default set forth in this Agreement. 

Section 2.7 Obligations Upon Termination.  Upon expiration or termination of this 

Agreement, the Parties shall have no further obligations hereunder except for obligations that 

arose prior to such expiration or termination and obligations that expressly survive such 

expiration or termination pursuant to this Agreement, including without limitation, the obligation 

to pay expenses under Section 2.8 and liquidated damages under Article XI. 

Section 2.8 Reimbursement.  In the event of a termination of this Agreement prior to 

the Commercial Operations Date for any reason other than (i) a PEC Event of Default, (ii) a PEC 

Related Party Event of Default under the Implementation Agreement, (iii) a Political Force 

Majeure Event or (iv) a Change in Law, the Company shall reimburse PEC for all costs and 

expenses (including reasonable attorneysô fees) relating to the Project incurred by PEC prior to 

such termination, which amount in any event shall not exceed [        ] [plus all costs incurred by 

PEC on construction of the Interconnection Facilities and the Transmission Facilities.  The 

amount of such construction costs shall be subject to independent audit, at the request and sole 

expense of the Company].
19

 

Section 2.9 Other Remedies.  (a)  The exercise of the right of a Party to terminate this 

Agreement, as provided herein, does not preclude such Party from exercising other remedies that 

are provided herein or are available at law.  Remedies are cumulative, and the exercise of, or 

failure to exercise, one or more of them by a Party shall not limit or preclude the exercise of, or 

constitute a waiver of, other remedies by such Party[; provided, however, that the remedies 

provided in Section 2.3 are the exclusive remedies available to the Company with respect to any 

claim by the Company against PEC for PECôs failure to construct the Interconnection Facilities 

or the Transmission Facilities in accordance with Section 6.4 and Schedule 3 or for any deferral 

of the Commercial Operations Tests as provided in Section 8.l(b)]
20

. 

(b) Notwithstanding the provisions of Section 2.9(a), the Parties agree 

that the Company may be damaged in an amount that may be difficult or impossible to determine 

in the event that this Agreement is terminated due to a PEC Event of Default hereunder.  

Therefore, the Parties agree that the termination of this Agreement and the termination of the 

Implementation Agreement by the Company and the payment in full to the Company by GRY of 

the compensation provided under the terms of the Implementation Agreement as a result of a 

PEC Related Party Event of Default is in lieu of actual damages which would otherwise be 
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payable under this Agreement in respect of such termination, and the payment in full of such 

amount (and the termination of the Implementation Agreement) shall be the sole remedies of the 

Company in respect of such termination.  The provisions of this Section 2.9(b) shall be without 

prejudice to any right or remedy of the Company which arises prior to the termination of this 

Agreement.
21

 

(c) Notwithstanding the provisions of Section 2.9(a), the Parties agree 

that PEC may be damaged in an amount that may be difficult or impossible to determine in the 

event that this Agreement is terminated due to a Company Event of Default under Section 2.2(a), 

2.2(b) or (c).  Therefore, the Parties agree that the amounts referred to in Section 2.8 and Article 

XI are reasonable and constitute liquidated damages to PEC for any Company Event of Default 

under Section 2.2(a), 2.2(b) or 2.2(c) and it is further agreed and understood that the payment in 

full of such amounts by the Company to PEC in lieu of actual damages and any other liquidated 

damages which would otherwise be payable under this Agreement for such Company Event of 

Default and the payment of such amounts and the termination of this Agreement pursuant to 

Section 2.5 shall be the sole remedies of PEC for such Company Event of Default.  The 

provisions of this Section 2.9(c) shall be without prejudice to any right or remedy of PEC which 

arises prior to the termination of this Agreement.
22

 

ARTICLE III  

 

SALE AND PURCHASE OF CAPACITY AND ENERGY 

Section 3.1 Sale of Energy and Capacity.  (a)  Subject to and in accordance with the 

terms of this Agreement, from the Commercial Operations Date until the expiration of the Term 

of this Agreement, the Company shall make available to PEC, and PEC shall purchase from the 

Company for the consideration described in Article X: 

(i) the Dependable Capacity of the Complex; and 

(ii)  all the Net Electrical Energy Output of the Complex to the extent 

Dispatched. 

(b) Subject to and in accordance with the terms of this Agreement, 

prior to the Commercial Operations Date, with not less than [  ] Days prior notice to PEC of the 

Companyôs load requirements and subject to PECôs ability to make the requested load available 

to the Company, PEC shall purchase, for the consideration provided in Section 10.2(b), all Net 

Electrical Energy Output produced by testing performed pursuant to the [Construction Contract 

and Commissioning]; provided, however, that in no event shall the provisions of Sections 9.2 

through 9.6 apply prior to the Commercial Operations Date. 
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(c) The Parties agree that, during the Term and any extension thereof, 

the Company shall not, without the prior written consent of PEC, sell or deliver electric energy 

produced by the Complex to any Person other than PEC. 

Section 3.2 Estimated Dependable Capacity.  The Estimated Dependable Capacity of 

the Complex, at reference (i.e., the net mean Site) conditions specified in Schedule 1, is [  ] MW. 

Section 3.3 Delivery of Energy from PEC to the Complex.  Upon the Companyôs 

request, PEC shall use its reasonable efforts to provide, subject to availability and PECôs ability 

to deliver to the Complex, at the sole cost and expense of PEC, energy for testing, 

Commissioning, Emergencies and Start-Ups at the relevant tariff then charged by PEC for the 

provision of such class of energy service. 

Section 3.4 Dispatch.  PEC shall have the right to Dispatch the electric power output 

from the Complex, provided that: 

(i) Dispatch of the Complex shall at all times be consistent 

with the Technical Limits and the Operating Procedures developed pursuant to Section 

4.2; 

(ii ) Dispatch shall not exceed at any time the then-prevailing 

Declared Available Capacity; and 

(iii ) Except as provided in Section 3.5, PEC shall Dispatch the 

Complex in accordance with Economic Dispatch. 

Section 3.5 Emergency Dispatch of the Complex.  (a)  Notwithstanding any other 

provisions of this Agreement, PEC shall not be obligated to purchase or receive energy from the 

Complex, and may require the Company to disconnect or reduce energy deliveries when: 

(i) in PECôs sole opinion, an Emergency exists; or 

(ii ) for so long as a disconnection or a reduction in energy 

deliveries is necessary to enable PEC to construct, install, maintain, repair, replace, 

remove, investigate, inspect or test any part of the Interconnection Facilities, the 

Transmission Facilities or any affected part of the Grid System. 

(b)  PEC will use all reasonable efforts to notify the Company of reductions in the Net 

Electrical Energy Output arising from or related to an Emergency.  With respect to clause (a)(ii) 

above, to the extent that such reductions can be rescheduled or delayed in a manner that does not 

affect the reliability or integrity of the Grid System, PEC shall use reasonable efforts to 

coordinate such reductions in Net Electrical Energy Output with the Companyôs Scheduled 

Outages, and the Company shall use reasonable efforts to reschedule its Scheduled Outages with 

such reduction in Net Electrical Energy Output, so that long outages can be scheduled to 

coincide with Scheduled Outages.  PEC shall provide the Company with at least forty eight (48) 

hours prior notice of such reductions in Net Electrical Energy Output under clause (a)(ii) when 

practicable.  Any reduction required of the Company in accordance with clause (a)(i) or (ii) 
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above shall be implemented and completed as soon as possible consistent with Prudent Utility 

Practices and the Technical Limits. 

Section 3.6 Observance of Technical Limits.  Nothing contained in this Agreement 

shall be construed to require the Company to operate the Complex, at any time, including during 

an Emergency, in any manner inconsistent with the Technical Limits, Prudent Utility Practices, 

the Consents or the Laws of Yemen. 

ARTICLE IV 

PRE-OPERATIONAL PERIOD 

Section 4.1 Permits, Licenses and Approvals.  (a)  Pursuant to Article [ ] of the 

Implementation Agreement
23

, the Company shall, at its own expense: 

(i) make or cause to be made all applications (whether initial 

applications or renewal applications) for the Consents in the Prescribed Form and with 

the Prescribed Fee to the appropriate Governmental Entities, diligently pursue all such 

applications, and use all reasonable efforts to maintain in effect Consents once obtained; 

(ii ) give all required notices and allow all required inspections 

under all Consents obtained by it in connection with the Complex; and 

(iii ) pay all Prescribed Fees in connection with such Consents. 

The information supplied in the applications shall be complete and accurate and shall satisfy the 

substantive and procedural requirements of the applicable Laws of Yemen applied in a 

ñnondiscriminatoryò manner, as specified in Section [ ] of the Implementation Agreement
24

. 

(b) PEC shall, at its own expense: 

(i) use all reasonable efforts to obtain and maintain in effect all 

Consents required by all Governmental Entities with jurisdiction over PEC for the Grid 

System and for the operation of the Interconnection Facilities, the Transmission Facilities 

and the Metering System in order to enable it to perform its obligations under this 

Agreement; 

(ii ) give all required notices and allow all required inspections 

under all Consents obtained by it in connection with the Complex; and 

(iii ) pay all Prescribed Fees in connection with such Consents. 

Section 4.2 Development of Operating Procedures.  (a)  The Company shall develop, 

no later than [one hundred twenty (120)] Days prior to the then-prevailing Scheduled 
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Commercial Operations Date, with the input and comments of PEC, written operating procedures 

for the Complex that are acceptable to the Parties (the ñOperating Proceduresò).  The Operating 

Procedures shall be based on the designs of the Complex, the Metering System, the 

Interconnection Facilities, the Transmission Facilities and the Grid System, shall be consistent 

with the Technical Limits and Prudent Utility Practices, and shall deal with all operational 

interfaces between PEC and the Company, including, but not limited to, the method of Day-to-

Day communication, Dispatch procedures, identification and contact of key personnel, 

clearances and switching practices, outage scheduling, capacity and energy reporting, operations 

logs and Reactive Power support.  The Operating Procedures are to be developed in accordance 

with the following process: 

(i) The Company shall issue a draft operating procedures no 

later than [eight (8) months] prior to the then-prevailing Scheduled Commercial 

Operations Date; 

(ii)  PEC shall provide comments on the draft operating 

procedures within [thirty (30) Days] of their receipt by PEC and, within [ten (10) Days] 

of a request from the Company, shall make its representatives available in [Sanaôa], 

Republic of Yemen to review its comments with the Company and the Company shall 

thereafter revise the draft operating procedures to incorporate the comments of PEC and 

provide such revised draft to PEC not later than [six (6) months] before the then-

prevailing Scheduled Commercial Operations Date.  Any material disagreements between 

the Company and PEC with respect to the Operating Procedures shall be promptly 

submitted to an expert pursuant to Article XIII .  The expert shall be directed to render his 

decision at least [one hundred twenty (120) Days] prior to the then-prevailing Scheduled 

Commercial Operations Date.  If the expert has not rendered his decision by the date 

[ninety (90) Days] prior to the then-prevailing Scheduled Commercial Operations Date, 

the Operating Procedures as modified by PECôs comments shall be used for operating the 

Complex pending the decision by the expert and such delay by the expert shall not 

postpone the Commercial Operations Date unless directed by PEC.  Upon the rendering 

of the decision by the expert, the Operating Procedures for the Complex shall be 

modified accordingly. 

(b)  The Company and PEC shall mutually develop an inter-tripping 

schedule no later than [sixty (60) Days] prior to the required implementation of such schedule.  

Such inter-tripping schedule shall be based on a proposed schedule submitted to the Company by 

PEC at least [one hundred twenty (120)] Days prior to the date implementation of such schedule 

is required.
25

 

Section 4.3 PEC Observation Visits.  (a)  PEC shall, at its own cost, have the right to 

have its agents or employees at the Site at any reasonable time, subject to giving reasonable prior 

notice to the Company (except that no notice shall be required during an Emergency) to observe 

the progress of the construction, testing and Commissioning of the Complex in accordance with 

Section 8, and the operation of the Complex. 
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(b)  All persons visiting the Complex on behalf of PEC shall comply with 

the reasonable instructions and directions of the Company or its Contractors.  Such visits to the 

Complex shall not be construed as an endorsement by PEC of the design, construction or 

operation of the Complex nor as a warranty by PEC of the safety, durability or reliability of the 

Complex.  

ARTICLE V 

 

REPRESENTATIONS, WARRANTIES AND COVENANTS 

Section 5.1 Representations, Warranties and Covenants of the Company.   

  (a)  Corporate representations of the Company.  The Company represents 

and warrants to PEC that: 

(i) The Company is duly incorporated, existing and in good 

standing under the Laws of Yemen, and has complied with all applicable Laws of Yemen 

and has all requisite power and authority to conduct its business, to own its properties and 

to execute, deliver and perform its obligations under this Agreement; 

(ii ) There are no proceedings pending, or to the best of its 

knowledge, threatened for the liquidation of the Company or that could materially 

adversely affect the performance by the Company of its obligations under this 

Agreement, the Implementation Agreement or any other Project Document to which it is 

party; 

(iii ) This Agreement has been duly authorized, executed and 

delivered by the Company and constitutes the legal, valid and binding obligation of the 

Company, enforceable in accordance with its terms; and 

(iv) To the best of the Companyôs knowledge, the execution 

and delivery of, and performance of its obligations under this Agreement by the 

Company, subject to the granting and maintenance of the requisite Consents, does not 

and, subject to the granting and maintenance of the relevant additional Consents in the 

future, will not constitute a violation of any [statute, judgment, order, decree or regulation 

or rule of any court, governmental authority or arbitrator of competent jurisdiction 

applicable or relating to it, its assets or its businesses]
26

. 

(b) Covenants of the Company.  The Company hereby covenants as 

follows: 

(i) Financing.  Until Financial Closing, the Company shall use 

all reasonable efforts to obtain all necessary debt and equity financing in an amount 

(including reasonable contingencies and working capital requirements) sufficient for the 

                                                 
26

  NTD: Consider adding a definition of ñApplicable Lawò here.  Note that ñLaws of Yemenò definition already 

exists. 



  

26 

500170080v3 

construction, completion, operation and maintenance of the Complex in the manner 

contemplated by this Agreement. 

(ii ) Contracts.  Until Financial Closing, the Company shall (A) 

use all reasonable efforts to negotiate and execute the contracts with the Contractor(s) 

that will perform the Complexôs engineering, procurement and construction and the 

Financing Agreements and (B) engage only internationally recognized Contractors that 

have significant experience in the engineering, procurement and construction of power 

generating-stations; 

(iii ) Design and Construction of the Complex.  The Company 

shall design, engineer, finance, construct, complete, own, operate and maintain the 

Complex in all material respects in accordance with (A) the Minimum Functional 

Specifications set forth in Schedule 1, (B) the plans and specifications and accompanying 

data submitted to PEC pursuant to this Agreement, (C) the Standards, (D) all applicable 

Laws of Yemen and (E) sound engineering and construction practices and Prudent Utility 

Practices, and such other requirements as PEC may reasonably deem necessary in order 

for the Interconnection and the Transmission Facilities to be designed, constructed, 

owned and operated in accordance with sound engineering practices, Prudent Electrical 

Practices and Prudent Utility Practices; 

(iv) Required Commercial Operations Date.  The Company 

shall use all reasonable efforts to ensure that the Complex is Commissioned on or before 

the Required Commercial Operations Date; 

(v) Equipment and Materials.  The Complex will be designed, 

constructed and completed in a good and workmanlike manner, only with materials and 

equipment that are brand new, unused, not reconditioned, utility grade and suitable for 

their intended use, and in such a manner as to provide that the useful life of the Complex, 

with proper operation and maintenance, will be at least equal to [specify length of Initial 

Term] years and in accordance in all material respects with sound engineering practices, 

Prudent Electrical Practices and Prudent Utility Practices; 

(vi) Employment of Personnel.  The Company shall only 

employ personnel (management, supervisory and otherwise), directly or indirectly 

through its O&M Contractor, who are well qualified and trained, and who have 

experience as necessary and appropriate for operating, maintaining, and monitoring the 

Complex and for coordinating operations of the Complex with the Grid System; 

(vii ) Operation and Maintenance of the Complex.  The 

Company will operate and maintain the Complex in all material respects in accordance 

with (A) the Operating Procedures developed pursuant to Section 4.2 (B) the Technical 

Limits set forth in Schedule 2, (C) if not inconsistent with the Laws of Yemen, the 

Standards, (D) all applicable Laws of Yemen, and (E) sound engineering practices, 

Prudent Electrical Practices and Prudent Utility Practices, including, without limitation, 

synchronizing, voltage and reactive power control; 
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(viii ) Protective Relays.  The Company shall, in accordance with 

the Minimum Functional Specifications, install protective relays in the Complex having 

ratings and characteristics approved by PEC, and, subject to the Technical Limits, shall 

maintain the settings of all such relays at the levels agreed by the Company and PEC and 

the Company shall not change such settings without the prior written consent of PEC; 

(ix) PEC Voltage Level and Waveform.  Subject to the 

Technical Limits, the Company shall operate and maintain the Complex in such a manner 

so as not to have an adverse effect on PECôs voltage level, voltage waveform or 

frequency; 

(x) Complex Voltage Levels.  The Complex will be operated at 

the voltage levels determined pursuant to Schedule 2; 

(xi) Insurance.  The Company shall obtain and maintain or 

cause to be obtained and maintained the insurance coverage required by, and in 

accordance with the provisions of, Article XVI ; 

(xii ) Maintenance of Records and Accounts.  The Company will 

keep proper books of record and account, in sufficient detail, in which all correct entries 

will be made of all dealings or transactions of or in relation to its business and affairs, in 

accordance with generally accepted accounting principles in Yemen, consistently applied.  

The Company will permit PEC or its accountants to examine all relevant books, records, 

reports and other papers of the Company for the purpose of verifying (i) the 

determination of Supplemental Tariff Payments, (ii) the amount and calculation of the 

Capacity Payment and the Energy Payment, (iii) Supplemental Charges, (iv) Pass-

Through Items, and (v) upon the occurrence of a Company Event of Default, compliance 

with the Companyôs financial obligations under the Financing Agreements.  The 

Company shall keep such books, records, reports and other papers in sufficient detail to 

permit PEC to calculate and evaluate such matters.  Any such examination by PEC shall 

be made during regular business hours and upon reasonable advance notice to the 

Company.  In connection with such examination, the Company will permit PEC and its 

accountants to make copies and extracts of such books, records, reports and other papers 

and to discuss such matters with the Companyôs officers and employees.  If after 

discussion of such matters with the Companyôs officers and employees, PEC wishes to 

review such matters with the Companyôs accountants, the Company shall direct its 

accountants (whose fees and expenses shall be for the account of the Company) to 

communicate directly with PEC concerning such matters.  The Company shall not be 

required to pay or reimburse PEC for expenses which PEC or its accountants may incur 

in connection with any such examination; 

(xiii ) Submission of Reports.  The Company shall submit all 

reports required by Section 14.1, and other reports and information reasonably requested 

by PEC in a timely and professional manner; 

(xiv) Certifications.  The Company will, upon request of PEC, 

deliver or cause to be delivered from time to time to PEC certifications of its officers, 
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accountants, engineers, or agents as to the performance of its obligations under this 

Agreement, including a certificate by the Engineer regarding compliance of the Complex 

with the Standards, and as to such other matters as PEC may reasonably request; 

provided, however, that each certificate from such accountants, engineers or agents shall 

be requested not more than twice in any twelve (12) month period; 

(xv) Applicable Laws.  The Company shall, (a) at all times, 

maintain its corporate existence in compliance with the Laws of Yemen, and (b) at all 

times, so far as it is material to the performance of its obligations hereunder, comply with 

all Laws of Yemen applicable to the Company and the Standards; 

(xvi) Opinion of Counsel.  Upon request of PEC and at no cost to 

PEC, the Company shall cause its counsel to issue of a legal opinion to PEC affirming the 

representations and covenants in Sections 5.l(a) and 5.l(b)(xv) and setting forth such 

further matters as PEC may reasonably request. 

Section 5.2 Representations, Warranties and Covenants of PEC.   

  (a)  PEC Representations and Warranties.  PEC hereby represents and 

warrants to the Company that: 

(i) PEC is duly created pursuant to statute under the Laws of 

Yemen and has complied fully with all applicable Laws of Yemen, and has, as of the date 

hereof, so far as is material to the Company, such Consents required by all Governmental 

Entities with jurisdiction over PEC to enable PEC to operate its business as presently 

operated, to own and operate the Grid System, the Interconnection Facilities and the 

Transmission Facilities and to enter into this Agreement and the other Project Documents 

to which it is a party; 

(ii ) There are no proceedings pending, or to the best of its 

knowledge, threatened, for the dissolution of PEC or that would adversely affect the 

performance by PEC of its obligations under this Agreement, the Implementation 

Agreement or any other Project Document to which it is a party; 

(iii ) This Agreement has been duly authorized, executed and 

delivered by PEC and constitutes the legal, valid and binding obligation of PEC, 

enforceable in accordance with its terms; and 

(iv) To the best of PECôs knowledge, the execution and 

delivery of, and performance of its obligations under, this Agreement by PEC does not 

and, under the existing Laws of Yemen, will not constitute a violation of any statute, 

judgment, order, decree or regulation or rule of any court, governmental authority or 

arbitrator of competent jurisdiction applicable or relating to it, its assets or its businesses; 

(b) Covenants of PEC.  PEC hereby covenants as follows: 

(i) Interconnection Facilities and Transmission Facilities.  

PEC shall own, operate, and maintain the Interconnection Facilities and the Transmission 
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Facilities substantially in accordance with Schedule 3, the Operating Procedures 

developed pursuant to Section 4.2 and, so far as it is material to the Companyôs rights and 

obligations hereunder, all applicable Laws of Yemen, and in such a manner so as not to 

have a material adverse effect on, and within the Technical Limits of, the Complex, and 

in accordance with Prudent Utility Practices, but PEC shall not be liable for any adverse 

effect on the Complex resulting from its operation and maintenance of the remainder of 

the Grid System; 

(ii ) Opinion of Counsel.  At the Financial Closing, PEC shall 

deliver a certificate, executed by a duly authorized officer of PEC, affirming the 

representations in Section 5.2(a) and shall cause its counsel to issue a legal opinion 

affirming, to the best of its knowledge, the validity of the representations of PEC made in 

Section 5.2(a) and setting forth such further matters as the Lenders may reasonably 

request. 

ARTICLE VI 

 

INTERCONNECTION 

Section 6.1 Interconnection and Transmission Facilities.  PEC shall be responsible for 

the design, construction, installation (excluding the Metering System, as provided in Section 

7.2), commissioning, operation and maintenance of the Interconnection Facilities and the 

Transmission Facilities in accordance with the terms of this Agreement, and PEC shall own all of 

such Interconnection Facilities and Transmission Facilities.
27

 

Section 6.2 Data Necessary for Construction of Interconnection and Transmission 

Facilities.   (a)  [On or before the date of execution of this Agreement, the Company shall have 

provided PEC with all of the information required in Item 2 of Schedule 3.  Based upon this 

information provided by the Company, PEC has determined that the Interconnection Facilities 

and Transmission Facilities can be designed and constructed within the time required by Section 

6.4.]  Within ten (10) Business Days of a request by PEC, the Company shall provide all 

information reasonably requested by PEC in connection with its completion of the 

Interconnection Facilities and the Transmission Facilities.  PEC shall utilize such supplement 

information in its final design of the Interconnection Facilities and Transmission Facilities. 

Section 6.3 Easements and Rights-of-Way.  (a)  The Company shall, upon request by 

PEC, grant to PEC permanent easements and rights-of-way across the Site necessary to install, 

operate, maintain, replace and/or remove the Interconnection Facilities and the Transmission 

Facilities.  The easements shall grant to PEC adequate and continuing rights to enter the Site for 

the purposes set forth in Section 6.1, subject only to PECôs giving prior notice (except in the case 

of an Emergency, in which case no notice shall be required) to the Company.  The Company 

shall execute such easements, rights-of-way, licenses and other documents in a form as PEC may 

reasonably require to record any and all of the above rights.  The execution of this Agreement 

shall constitute consideration for such rights and no other consideration shall be required.  

Insofar as it shall be consistent with the Laws of Yemen, all easements, rights-of-way, licenses 
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and other rights hereunder shall survive termination or expiration of this Agreement.  The 

documents or instruments provided by the Company pursuant to this Section 6.3 shall 

additionally provide PEC a period of time, not to exceed one hundred and eighty (180) Days 

beyond the Term, to allow PEC to remove, if necessary, the Interconnection Facilities and the 

Transmission Facilities. 

(b) When on the Site, PEC shall comply with all reasonable 

instructions of the Company and its Contractors relating to the carrying out of any work on the 

Site and, notwithstanding any other provision in this Agreement to the contrary, shall indemnify 

and hold the Company and the Contractors harmless from any loss or damage sustained by virtue 

of PECôs gross negligence or willful misconduct in the exercise of rights pursuant to this Section 

6.3, but only to the extent that such loss or damage is not covered by insurance. 

(c) Except as provided in Section 6.3(a), PEC, at its expense, shall be 

responsible for obtaining all rights-of-way, easements and other real or personal property 

interests necessary to construct, operate and maintain the Interconnection Facilities and the 

Transmission Facilities during the term of this Agreement. 

Section 6.4 Construction of Interconnection and Transmission Facilities.  (a)  The 

Company shall give PEC not less than [[ ] months] prior written notice of the Scheduled 

Commercial Operations Date then anticipated by the Company.
28

  Following the receipt of such 

notice, PEC shall commence the final design and construction of the Interconnection Facilities 

and the Transmission Facilities.  Thereafter, PEC shall give the Company reports on the progress 

of the design and construction of the Interconnection Facilities and the Transmission Facilities 

until the same are completed.  PEC shall, at its sole expense except as provided in Section 6.3(a), 

construct and test the Interconnection Facilities and the Transmission Facilities no later than 

ninety (90) Days prior to the Scheduled Commercial Operations Date provided to PEC pursuant 

to the first sentence of this paragraph; provided, however, that such completion date shall be 

extended on a Day-for-Day basis for any changes in the Scheduled Commercial Operations Date 

and to the extent necessary because of the occurrence of any of the following: 

(i) the failure by the Company to execute, in sufficient time 

for PEC to complete the Interconnection Facilities and the Transmission Facilities, such 

easements, rights-of-way, licenses and other documents, each in recordable form, as PEC 

may reasonably require to record the deeds, easements, rights-of-way and licenses 

granted pursuant to Section 6.3; 

(ii ) the failure by the Company to provide to PEC, on a timely 

basis, with any technical data not included in Schedule 3 available to the Company and 

requested by PEC relating to the Complex reasonably necessary for PEC to undertake the 

design, construction, installation, commissioning, maintenance and operation of the 

Interconnection Facilities or the Transmission Facilities; 

(iii ) an Emergency; 
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(iv) a Force Majeure Event; or 

(v) any other failure by the Company to perform its obligations 

in accordance with this Agreement that materially affects PECôs ability to perform its 

obligations in accordance with this Article VI. 

Section 6.5 Interconnection Equipment on Companyôs Side of Interconnection Point.  

Subject to Sections 6.6 and 7.2, the Company shall be responsible, at Companyôs expense, for 

designing, constructing, installing and maintaining all auxiliary and interconnecting equipment 

on the Companyôs side of the Interconnection Point, and, except for the Metering System, the 

Company shall own all such auxiliary and interconnection equipment. 

Section 6.6 Protective Devices.  (a)  Subject to giving the Company reasonable notice, 

PEC may require the Company to modify or expand the requirements for protective devices.  

Following approval by PEC of the costs of such modification or expansion, the Company shall 

perform such modification or expansion and PEC shall reimburse the Company for the 

reasonable costs of such modifications or expansions. 

(b) Together with an invoice for reimbursement, the Company shall 

provide reasonable documentation of the expenses incurred in modifying or expanding the 

protective devices.  Payments shall be due thirty (30) Days after delivery of the invoice by the 

Company.  In case of any Dispute, the provisions of Section 10.7 shall apply.  Such work shall 

be completed within a reasonable time under the circumstances.  PEC shall be notified in 

advance of, and shall have the right to observe, all work on the protective devices. 

(c) Each Party shall notify the other Party in advance of any changes 

to either the Complex or the Grid System that may affect the proper coordination of protective 

devices between the two systems.  Such changes shall not be made without PECôs approval. 

Section 6.7 Testing.  The Parties shall cooperate in testing the Interconnection 

Facilities and the Transmission Facilities in accordance with a mutually agreed schedule (but in 

no event later than the time provided in Section 6.4) and at such other times thereafter as either 

Party may reasonably require. 

ARTICLE VII  

 

METERING & TELECOMMUNICATIONS 

Section 7.1 Metering System.  (a)  PEC shall, at its expense, procure, own and 

maintain the Metering System.  The Company, at its expense, shall procure, install, own and 

maintain the Back-Up Metering System.  PEC and the Company shall each provide and install a 

strip chart and/or an electronic recorder and each such recorder shall make a continuous 

recording of the Net Electrical Energy Output of the Complex.  Such Net Electrical Energy 

Output shall be recorded on appropriate magnetic media or equivalent.
29
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  To discuss which party shall procure, own and maintain the Metering System. 
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Section 7.2 Installation of Metering System.  The Company, at its expense, shall 

install the Metering System on the Site at a location to be agreed upon by the Parties, and upon 

completion, convey the Metering System to PEC.  Prior to the installation by the Company or the 

Contractor of the Metering System equipment, the Company will deliver to PEC the protection 

scheme and the metering plan for the Complex for PECôs approval.  PEC will provide written 

comments to the protection scheme and the metering plan within thirty (30) Days of their receipt.  

The Company will incorporate PECôs comments received during such thirty (30) Day period into 

the protection scheme and the metering plan and deliver final copies to PEC.  PEC will approve 

the final scheme and plan within fifteen (15) Days or notify the Company that it does not 

approve the scheme and plan, giving its reasons therefor.  If PEC does not give reasons for not 

approving the scheme and plan within such fifteen (15) Day period, PEC shall be deemed to 

have approved such scheme and plan.  Upon approval by PEC, the Company will complete the 

design and commence installation of the Metering System.  Such installation shall be completed 

not later than fifteen (15) Days prior to the scheduled date to begin initial testing of the Complex.  

The Company shall provide PEC with sixty (60) Days advance notice of, and PEC shall have the 

right to observe and inspect, the installation of the Metering System.  PEC shall be notified not 

less than fifteen (15) Days prior to, and shall have the right to observe, the installation of the 

Back-Up Metering System by the Company. 

Section 7.3 Testing of Metering System.  (a)  The Company shall, in coordination with 

PEC, initially test the Metering System and the Back-Up Metering System for accuracy in 

accordance with Schedule 5 by the later of fifteen (15) Days after each such system is installed 

by the Company or the date scheduled for initial testing of the Complex to begin.  Thereafter, 

PEC shall test the Metering System at intervals of not less than one hundred and eighty (180) 

Days after giving the Company no less than forty-eight (48) hours advance notice.  The 

Company may have a representative present during any such testing, as well as during any 

inspection of the Metering System or adjustment thereof. 

(b) PEC shall also test the Metering System at any other time 

reasonably requested by the Company, such additional testing to be at the Companyôs expense 

[unless the test indicates that the Metering System is inaccurate by more than [one-half percent 

(0.5%)] in which case PEC shall bear the cost of the additional test]
30

.  The Company may have a 

representative present during any such testing, as well as during any inspection of the Metering 

System or adjustment thereof. 

(c) When on the Site, PEC shall follow all reasonable instructions of 

the Company and the Contractors and, notwithstanding any other provision in this Agreement to 

the contrary, shall indemnify and hold the Company and the contractors harmless from any loss 

or damage sustained by virtue of PECôs gross negligence or willful misconduct in the 

performance of its obligations pursuant to Section 7.3(a) and (b), but only to the extent that such 

loss or damage is not covered by insurance. 

Section 7.4 Reading of meters.  (a)  Procedures.  The Metering System shall be read 

Monthly on the last Business Day of each Month (or such other Day as may be mutually agreed 

upon by the Parties) for the purpose of determining the Net Electrical Energy Output of the 
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Complex since the preceding reading.  The Company shall read the Metering System during 

normal business hours, and unless otherwise mutually agreed by the Parties, shall give PEC at 

least forty-eight (48) hours notice of the time the Company shall read the Metering System.  PEC 

shall have the right to have a representative present during any such reading.  In the event that a 

PEC representative is present at such reading of the Metering System for the purpose of 

measuring Net Electrical Energy Output, then such reading shall be jointly taken and recorded.  

All measurements of Dependable Capacity shall be jointly taken and recorded.  In the event that 

a PEC representative is not present at a reading of Net Electrical Energy Output, then the 

Company representative shall take and record such reading and make a photographic record 

thereof.  The Company shall maintain a log of all such meter readings.  Measurements recorded 

shall be delivered by the recording Party to the non-recording Party through facsimile within 

forty-eight (48) hours after the readings are taken.  In the event that the Metering System is not 

in service as a result of maintenance, repairs or testing, then the best available information, 

which may include the Back-Up Metering System, shall be used during the period that the 

Metering System is not in service and the foregoing provisions of this Section 7.4(a) shall apply 

to the reading of the Back-Up Metering System. 

(b) Inaccuracies in Metering System.  When, as a result of any test 

pursuant to Section 7.3, the Metering System is found to be inaccurate by more than [one-half 

percent (0.5%)] or is otherwise functioning improperly, then the correct amount of Net Electrical 

Energy Output delivered to PEC for the actual period during which inaccurate measurements 

were made, if any, shall be determined as follows: 

(i) First, the readings of the Back-Up Metering System, if any, 

may be utilized to calculate the correct amount of Net Electrical Energy Output, unless a 

test of such Back-Up Metering System, as required by either Party, reveals that the Back-

Up Metering System is inaccurate by more than [one-half percent (0.5%)] or is otherwise 

functioning improperly; 

(ii ) If there is no Back-Up Metering System or if the Back-Up 

Metering System is found to be inaccurate by more than [one-half percent (0.5%)] or is 

otherwise functioning improperly, then the Company and PEC shall jointly prepare an 

estimate of the correct reading on the basis of all available information and such 

guidelines as may have been agreed to between the Company and PEC; 

(iii ) In the event that PEC and the Company fail to agree upon 

an estimate for the correct reading, PEC shall make any payments to the Company 

required as a result of its estimate of the correct reading and the matter may be referred 

by either Party for determination by an expert pursuant to Article XIII ; and 

(iv) The difference between the previous payments by PEC for 

the period of inaccuracy and the recalculated amount shall be offset against or added to 

the next payment to the Company under this Agreement, as appropriate.  If the period of 

inaccuracy cannot be accurately determined, it shall be deemed to have begun on the date 

which is midway between the date the meter was found to be inaccurate and the date of 

the last meter reading accepted by the Parties as accurate.  In no event, however, shall 

any such adjustment be made for any period prior to the date on which the Metering 
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System was last tested and found to be accurate within plus or minus [one-half percent 

(0.5%)] or not otherwise functioning improperly. 

Section 7.5 Sealing of Metering System.  The Metering System and the Back-Up 

Metering System shall comply with the specifications set forth in Schedule 5 and shall be jointly 

sealed.  Such seals shall be broken only by PEC personnel.  The Company shall be given at least 

twenty-four (24) hoursô advance notice of the breaking of seals on the Metering System or the 

Back-Up Metering System, as applicable; provided, however, that no such notice will be 

necessary when the breaking of a seal is necessitated by the occurrence of an Emergency.  Such 

notice will specify the time at which a meter seal will be broken by the PEC personnel, and the 

Company will be given the opportunity to be present when such seals are broken. 

Section 7.6 Repair, Replacement or Recalibration of Metering System.  When any 

component of the Metering System is found to be outside acceptable limits of accuracy or 

otherwise not functioning properly, PEC shall forthwith repair, recalibrate or replace such 

component of the Metering System at its expense.  Similarly, when any component of the Back-

Up Metering System is found to be outside acceptable limits of accuracy or otherwise not 

functioning properly, the Company shall forthwith repair, recalibrate or replace such component 

of the Back-Up Metering System at its expense.  Upon the completion of any examination, 

maintenance, repair or recalibration of, or replacement of any component in, the Metering 

System or the Back-Up Metering System, the metering system shall be jointly sealed. 

Section 7.7 Telecommunications Circuit.  The Company, at its sole cost and expense, 

shall provide a telecommunications system in accordance with Schedule [ ]. 

[TO DISCUSS WHETHER TO INCLUDE THE CONCEPT OF A JOINT 

COORDINATING COMMITTEE, SERVING AS A POINT OF COORDINATION BETWEEN 

THE PARTIES.] 

ARTICLE VIII  

 

TESTING AND CAPACITY DECLARATION 

Section 8.1 Scheduling of Tests Prior to Commercial Operations Date.  (a)  The 

Company will use its best efforts to provide PEC on an on-going basis with relevant information 

regarding its program for testing the Complex prior to the Commercial Operations Date.  The 

Companyôs preliminary program and schedule for testing the Complex and PECôs obligations 

(including the availability of the Interconnection Facilities and the Transmission Facilities) are 

set forth in Schedule 4 hereto.  Not less than thirty (30) Days prior to the commencement of such 

test program, the Company will deliver to PEC in writing the final program for testing the 

Complex, including the expected duration of the Companyôs start-up testing program and a 

tentative schedule for conducting all tests required by Sections 8.2 and 8.3.  The Company shall 

advise PEC in writing of any changes in its final schedule for the testing program not less than 

seven (7) Days prior to the commencement of the tests required by Section 8.2.  Such final 

schedule may not materially increase or advance the date of PECôs obligations as set forth in 

Section 6.4 without the prior written consent of PEC.  If the schedule for any test required by 

Section 8.2 or 8.3 is adjusted after the Company has provided PEC with the final testing program 
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schedule, then the Company shall advise PEC not less than forty eight (48) hours prior to the 

commencement of any such test.  On each Day beginning with the Day on which testing 

commences, the Company shall provide PEC with a schedule of the tests to be conducted on the 

following Day or Days (if such tests will continue for more than one (1) Day).  All testing of the 

Complex shall satisfy the test conditions provided in Schedule 4. 

(b)  If , for any reason, PEC is unable to accommodate the schedule for such test or tests 

as provided by the Company in the final schedule for the program of tests, PEC will give the 

Company notice within forty eight (48) hours of its receipt of the final schedule for testing of its 

requirements regarding deferral of any Commissioning test or tests for the Complex and the 

Parties will mutually agree on a date for any deferral test or program of tests for the Complex.  

[In the event that a delay attributable to PEC causes the program of tests as submitted by the 

Company in the final schedule under Section 8.1(a) to be delayed beyond the date (the 

ñCertification Dateò) as of which the Company certifies that the Complex is ready for the 

commencement of Commissioning, but such testing cannot commence due to such delay by 

PEC, then, from and after the Certification Date, PEC shall pay to the Company Monthly, in 

arrears, as liquidated damages, the sum of $[    ] per Day for each Day following the Certification 

Date until the date that the delay caused by PEC ceases.]
31

  In addition, the Required 

Commercial Operations Date shall be extended on a Day-for-Day basis by the number of Days 

the testing is delayed due to PEC. 

Section 8.2 Tests Prior to Synchronization of the Complex.  The Company shall carry 

out, or shall cause the Contractors to carry out, the functional tests specified in Schedule 4. 

Section 8.3 Tests After Synchronization of the Complex and Commercial Operations 

Test.  (a)  After first synchronizing the Complex, initial operational testing shall be conducted by 

the Company or its Contractors.  Once the Company is satisfied that the Complex is capable of 

continued reliable operation, the Company shall so notify PEC and carry out or cause its 

Contractors to carry out, the Commercial Operations Test for the Complex specified in Schedule 

4. 

(b) Reliability Run, Actual Initial Dependable Capacity, and Heat 

Rate: Upon completion of the reliability run test prerequisites as included in Schedule 4, the 

Company shall declare to PEC the commencement of the reliability run test.  During the period 

of the reliability run test, the heat rate and the Actual Initial Dependable Capacity of the 

Complex will be determined in accordance with the procedures set forth in Schedule 4. 

(c) Additional Commercial Operations Tests. 

(i) The Company shall be entitled to attempt as many 

Commercial Operations Tests of the Complex as are necessary to meet at least a level of 

Dependable Capacity of [  ] MW (the ñGuaranteed Capacityò).  The Company shall give 

PEC not less than three (3) Daysô notice of each additional Commercial Operations Test 

it desires to attempt. 
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  Discuss whether this should be limited to situations where the PEC delay would not put the Commercial 

Operations Date prior to 60 days ahead of the Required Commercial Operations Date.  
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(ii ) [If the results of a Commercial Operations Test satisfy the 

minimum performance criteria to achieve the Commercial Operations Date, but the 

Company is not satisfied with the results of such Commercial Operations Test, the 

Company may request two (2) additional tests to establish the Commercial Operations 

Date with at least two (2) Daysô notice provided to PEC prior to a subsequent test; 

provided, however, that the Company will not be paid for capacity until it has notified 

PEC that the Company has designated the test as the Commercial Operations Test.] 

(iii ) When the Company is satisfied with a test to establish the 

Commercial Operations Date, the Company shall notify PEC that the Company has 

designated such test as the Commercial Operations Test and shall set the Actual Initial 

Dependable Capacity at any level up to the tested level; provided, however, such Actual 

Initial Dependable Capacity may not exceed the Estimated Dependable Capacity. 

(iv) The Commercial Operations Date shall occur and Capacity 

Payments as to the Complex shall commence as of the Day following the date on which 

the Complex is Commissioned as certified in writing by the Engineer. 

Section 8.4 Annual Testing of Dependable Capacity.  (a)  During each Demonstration 

Period,  a test shall be conducted to determine the Dependable Capacity of the Complex.  The 

Company may at any time during a Demonstration Period declare a period to be a test period; 

provided, that PEC has scheduled in excess of ninety-five (95) percent of the Dependable 

Capacity of the Complex for a continuous period of six (6) hours or more in its notification of 

requirements to be given to the Company pursuant to Section 9.2(a)(iv). 

(b) The test period shall be for six (6) continuous hours.  Throughout 

the test period the Dispatch level for the Complex shall be the maximum capability of the 

Complex and measurements will be based on the Metering System and plant instrumentation.  

The Dependable Capacity shall be the Net Electrical Energy Output during those six (6) hours 

divided by six (6); provided that the Dependable Capacity shall not exceed the Estimated 

Dependable Capacity.  For purposes of determining Capacity Payments payable pursuant to 

Section 10.1, the Dependable Capacity shall be adjusted to reflect the tested Dependable 

Capacity, effective the Day after such testing is complete. 

  (c) In the event that the Company has not declared a test period within 

[forty-two (42)] Days of the start of a Demonstration Period, then if : 

(i) PEC has not scheduled the required level and duration of 

generation pursuant to Section 8.4(a) during the [forty-two (42)] Day period, such that 

the Company was able to declare a test period, then the Company may request a test; or 

(ii ) PEC did schedule the required level and duration of 

generation pursuant to Section 8.4(a) during the [forty-two (42)] Day period, such that 

the Company was able to declare a test but then elected not to declare a test, then PEC 

may request a test. 

   (d) If either Party requests a test pursuant to this Section 8.4(c), then 

such test shall be performed in accordance with the provisions of Section 8.4(b) within seven (7) 
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Days following such request; provided, that such request is made at least fourteen (14) Days 

prior to the end of the Demonstration Period.  The Company shall give PEC not less than [twenty 

four (24) hours] notice of its intention to perform the test. 

(e) The Company may, within [twenty four (24) hours] of completion 

of any test conducted during a Demonstration Period, reject the test and conduct a retest; 

provided, however, that the Company can conduct no more than two (2) retests.  The Company 

shall give PEC not less than twenty-four (24) hours notice of the retest and the retest shall be 

concluded within six (6) Days of the completion of the rejected test. 

(f) Either Party shall be entitled to request one (1) test of Dependable 

Capacity of the Complex between any two (2) consecutive Demonstration Periods.  The 

Company shall be entitled to one (1) re-test of any such test provided that it rejects the test within 

twelve (12) hours of completing the initial test.  The initial test and, as appropriate, the re-test 

shall be conducted in accordance with the provisions of Section 8.4(b) within six (6) Days 

following such request or, as the case may be, the rejection of such initial test and the Company 

shall give PEC not less than twenty four (24) hours notice of its intention to perform the test. 

(g) (i) If any annual test carried out by the Company for 

determining the Dependable Capacity pursuant to this Section 8.4 above results in a Dependable 

Capacity lower than the Threshold Capacity, the Company shall be entitled to carry out as many 

tests of Dependable Capacity as it may choose to carry out during the applicable Rectification 

Period provided that PEC has been given by the Company at least twenty-four (24) hoursô prior 

notice of each such retest. 

   (ii)  In respect of any annual test referred to in this Section 8.4 

above, the rectification period shall be an [eighteen (18)] month period commencing from 

the Day following the date on which such annual test was carried out (the ñRectification 

Periodò), provided however that if the Company has taken reasonable steps to restore the 

Dependable Capacity equal to or greater than the Threshold Capacity any time prior to 

the expiry of such [eighteen (18) month] period, the Rectification Period shall be 

extended for an additional [six (6)] month period. 

Section 8.5 Notice of and Compliance With Testing Procedures.  (a)  The Company 

shall carry out Commissioning of the Complex, testing the Dependable Capacity of the Complex 

at the Commercial Operations Date and testing of Dependable Capacity of the Complex 

thereafter in accordance with Sections 8.2 through 8.4.  PEC shall use its reasonable efforts to 

comply promptly with all reasonable requests by the Company for assistance in carrying out such 

testing and Commissioning.  PEC shall be given prior written notice of any testing and 

Commissioning procedure in accordance with Sections 8.2 through 8.4 and shall be entitled to be 

present and observe any such testing and Commissioning. 

Section 8.6 Copies of Test Results.  The Company shall provide PEC with copies of 

the test results of all tests performed pursuant to Sections 8.2 through 8.4 and PEC shall not use 

or disclose such results other than in connection with the administration and enforcement of this 

Agreement. 
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Section 8.7 Testing Disputes.  In the event that a Dispute arises between the Company 

and PEC regarding the testing of Dependable Capacity or the protection tests described in 

Sections 8.2 through 8.4, such Dispute shall be resolved pursuant to Article XIII . 

ARTICLE IX 

 

OPERATION AND DISPATCH OF THE COMPLEX 

Section 9.1 Declared Available Capacity.  Prior to the beginning of each Operating 

Day, at the time and in the manner established in the Operating Procedures developed pursuant 

to Section 4.2, the Company shall inform the PEC Control Center of the Declared Available 

Capacity for the coming Operating Day of the Complex. 

Section 9.2 Scheduling of Dispatch.  (a)  In order to assist with scheduling of the 

Complex to meet the requirements of PEC, the Parties agree that, from and after ninety (90) 

Days prior to the Scheduled Commercial Operations Date, the following procedures will be 

adhered to: 

(i) Year Ahead Notification.  Not less than ninety (90) Days 

before the Scheduled Commercial Operations Date, and thereafter not less than ninety 

(90) Days before the beginning of each Year, PEC shall provide to the Company 

estimated requirements on a Monthly basis for Net Electrical Energy Output of the 

Complex for the remainder of the Agreement Year in which the Commercial Operations 

Date is scheduled to occur, and thereafter for each subsequent Agreement Year (the 

ñYear Ahead Notificationò), but PEC shall not be bound by these figures. 

(ii ) Quarter-Ahead Notification.  Not less than sixty (60) days 

before each Agreement Year quarter PEC shall provide to the Company estimated 

requirements on a week-by-week basis for Net Electrical Energy Output and maximum 

capacity during that quarter and also provisionally for the following quarter, but PEC 

shall not be bound by these figures. 

(iii ) Month Ahead Notification.  Not less than fourteen (14) 

Days before the beginning of each Month, PEC shall provide to the Company estimated 

requirements on a Day-by-Day basis for Net Electrical Energy Output during the month 

and also, provisionally, for the following Month, but PEC shall not be bound by these 

figures. 

(iv) Week Ahead Notification.  Not less than forty eight (48) 

hours before the beginning of each Week, PEC shall provide to the Company estimated 

requirements, on an hour-by-hour basis, for Net Electrical Energy Output during that 

week and also, provisionally, during the following Week, but PEC shall not be bound by 

these figures. 

(v) Plant Availability Notification.  To enable PEC to give 

final schedules of requirements as required by clause (vi) below, the Company shall, by 

noon each Day, inform PEC of the estimated Declared Available Capacity of the 
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Complex for each hour of the Day commencing thirty six (36) hours ahead and, 

provisionally, for the Day immediately thereafter.  Such estimates shall not be binding 

upon the Company and the Company shall advise PEC as soon as possible of any 

changes in its Declared Available Capacity for such Days. 

(vi) Day Ahead Notification.  Not less than seven (7) hours 

before the start of each Day, PEC shall provide to the Company firm requirements, on an 

hour-by-hour basis, for Net Electrical Energy Output, Start-Ups, and Reactive Power 

during that Day and also, provisionally, during the following Day.  The firm requirements 

shall not be binding upon PEC and PEC may subsequently alter its requirements. 

(b) Notice of Change of Operating Levels.  In connection with its 

rights to Dispatch the Complex in accordance with this Agreement, PEC will provide the 

Company with at least five (5) minutes advance notice of changes in operating levels to be 

achieved by the Complex (or such greater time period as may be required by the Technical 

Limits).   

Section 9.3 Nomination of Maintenance Months and Demonstration Period.  When 

providing Year Ahead Notification, PEC shall: 

(a) Have the right to revise what Months shall be deemed Maintenance 

Months for the Agreement Year; provided, however, that such revision by PEC shall only be 

made in connection with long range load planning requirements. 

(b) Designate a Demonstration Period of not more than ninety (90) 

consecutive Days for the Agreement Year such notification applies. 

Section 9.4 Maintenance Outages.  As the need arises for a Maintenance Outage, the 

Company shall advise PEC of such need and of the commencement and estimated duration of the 

works to be carried out and PEC shall allow the Company to schedule such Maintenance Outage 

at a time and within a period of time reasonable in light of its need for energy from the Complex 

and the necessity of the Maintenance Outage. 

Section 9.5 Scheduled Outage Periods.  (a)  Within forty five (45) Days following 

receipt by the Company of the Year Ahead Notification, the Company shall submit to PEC its 

proposed schedule of Scheduled Outage periods for the Year to which such notification applies.  

Such Scheduled Outage Periods shall not exceed thirty (30) Days in each Year except that every 

[sixth (6
th
)] Year, up to [sixty (60)] Scheduled Outage Days may be scheduled. 

(b) The Company shall only propose Scheduled Outage periods of the 

Complex during the Maintenance Months, subject, however, to the requirements of the Technical 

Limits relating to equipment maintenance; provided, however, that in no event shall any 

Scheduled Outage be scheduled during the Months of [list PECôs peak demand months]; 

provided, further, that PEC may, at the time of its Year Ahead Notification to the Company, 

designate any other Months during which no such Scheduled Outage shall be allowed.  The 

Company shall take into consideration the Demonstration Period designated by PEC in the Year 

Ahead Notification when establishing the proposed schedule of Scheduled Outage periods; 

provided, however, that if the requirements of the Technical Limits or the scheduling of 
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Scheduled Outages during Maintenance Months would result in a Scheduled Outage during the 

designated Demonstration Period, then the Company shall propose an alternative Demonstration 

Period at the time of the submission by the Company of its proposed Scheduled Outage periods. 

(c) Within thirty (30) Days after receipt by PEC from the Company of 

the Companyôs submittal of requested Scheduled Outage periods, PEC shall notify the Company 

in writing whether the requested Scheduled Outage periods are acceptable.  If PEC cannot accept 

any of the requested Scheduled Outage periods, PEC shall advise the Company of a period 

during the Maintenance Months when PEC determines such unacceptable Scheduled Outage 

period can be rescheduled.  Such rescheduled period shall be as close as reasonably practicable 

to the requested period, shall comply with the Technical Limits, and shall be of equal duration as 

the requested period.  Based upon the foregoing, PEC shall include in its notice to the Company 

pursuant to this Section 9.5(c) a final designation for the Demonstration Period for the Year to 

which the schedule for Scheduled Outages applies; provided, however, that the designated 

Demonstration Period shall not contain any Scheduled Outage Days. 

(d) The Company shall undertake Scheduled Outages only as agreed 

to in writing by PEC as aforestated. 

(e) PEC may, upon sixty (60) Daysô prior to written notice, request the 

Company to reschedule a Scheduled Outage, provided, however, that PEC shall not request that 

such Scheduled Outage be rescheduled in a manner or time inconsistent with the Technical 

Limits or Prudent Utility Practices.  The Company shall use reasonable efforts to comply with 

such request and shall notify PEC within fifteen (15) Days of receipt of PECôs request whether 

the Company is able to comply with such request, and if it is unable to comply, giving the 

reasons therefor and the periods in which the Scheduled Outage may be rescheduled.  In such 

event, the Parties shall discuss in good faith an alternate period in which the Scheduled Outage 

may be conducted, but if they are unable to reach agreement within fifteen (15) Days, the 

Scheduled Outage shall be rescheduled by PEC during an alternate period provided by the 

Company in its reply to PECôs request for an alternate period. 

Section 9.6 Operation in Accordance with Dispatch.  From and after the Commercial 

Operations Date, the Company shall operate the Complex consistent with PECôs Dispatch of the 

Complex.  The Company shall comply with all Dispatch instructions received from PEC in 

accordance with Section 9.8. 

Section 9.7 Emergency Set-Up and Curtailment Plans.  The Company shall cooperate 

with PEC in developing emergency procedures for the Complex, including, without limitation, 

recovery from a local or widespread electrical , blackout and voltage reduction in order to effect 

load curtailment, and shall, within the Technical Limits, comply with such emergency 

procedures.  The Company shall make technical references available to PEC concerning Start-Up 

times, black-start capabilities, and minimum load-carrying ability. 

Section 9.8 Supply of Power in Emergency.  The Company shall, during an 

Emergency and upon request by PEC, supply such power as the Complex is able to generate 

within the Technical Limits and PEC is able to receive; provided, however, that prior to the 

Commercial Operations Date the Company shall not be obligated to supply such power if doing 
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so would materially delay the completion of construction, testing or Commissioning for the 

Complex; provided, further, that the Company shall use all reasonable efforts to comply with any 

such request by PEC prior to the Commercial Operations Date without materially delaying 

construction or the testing of the Complex.  If the Complex has a Scheduled Outage or a 

Maintenance Outage, and such Scheduled Outage or Maintenance Outage occurs or would occur 

coincident with an Emergency, the Company shall make all reasonable efforts to reschedule the 

Scheduled Outage or Maintenance Outage or, if the Scheduled Outage or Maintenance Outage 

has begun, expedite the completion of the work to restore power supply as soon as possible. 

Section 9.9 Annual Report.  The Company shall deliver to PEC an annual report for 

each Agreement Year, within one (1) month following the expiration of each Agreement Year.  

Such annual report must include the operation and maintenance report for the prior year and the 

anticipated operation and maintenance plan and emergency plan for the upcoming year. 

Section 9.10 Recording of Telephoned Communications.  Each Party hereby authorizes 

the other Party to tape record all telephoned voice communications relating to Declared 

Available Capacity control and Dispatch of the Complex received from the other Party pursuant 

to this Agreement and shall supply, at the request of the other Party, a copy or transcript of any 

such recording. 

Section 9.11 Maintenance of Operating Records.  (a)  Each Party shall keep complete 

and accurate records and all other data required by each of them for the purposes of proper 

administration of this Agreement.  Among other records and data required hereby or elsewhere 

in this Agreement, the Company shall maintain an accurate and up-to-date operating log, in a 

format reasonably acceptable to PEC, at the Complex with records of: 

(i) real and Reactive Power production for each clock hour, 

and [  ] kV bus voltage at all times; 

(ii ) changes in operating status, Scheduled Outages, 

Maintenance Outages, Forced Outages and Partial Forced Outages; and 

(iii ) any unusual conditions found during inspections. 

All such records and data shall be maintained for a minimum of sixty (60) months after the 

creation of such record or data and for any additional length of time required by Governmental 

Entities with jurisdiction over either Party; provided, however, that each Party shall not dispose 

of or destroy any such records after such sixty (60) month period unless the Party desiring to 

dispose of or destroy any such records gives thirty (30) Days prior written notice to the other 

Party, generally describing the records to be destroyed or disposed of, and the Party receiving 

such notice does not object thereto in writing within ten (10) Days.  If a written objection is 

received within such ten (10) Day period, the objecting Party shall have a period of sixty (60) 

Days after the date of such written objection within which to inspect and copy the records or data 

proposed to be disposed or destroyed.  After the expiration if such sixty (60) Day period, the 

Party desiring to dispose of or destroy such records or data shall have the right to do so. 

(b) Either Party shall have the right, upon ten (10) Days prior written 

notice to the other Party, to examine the records and data of the other Party relating to this 
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Agreement or the operation and Dispatch of the Complex within the Grid System at any time 

during normal office hours during the period such records and data are required hereunder to be 

maintained. 

Section 9.12 Company Failure to Operate the Complex.  (a)  If, after the Commercial 

Operations Date, without the prior written consent of PEC, the Company shall have ceased to 

operate the Complex for a period of forty-eight (48) consecutive Hours other than because of a 

Force Majeure Event, a Forced Outage, a Maintenance Outage, a Scheduled Outage or as a result 

of Dispatch instructions from PEC, then PEC shall: 

(i) be entitled to enter the Complex and operate it until the 

Company demonstrates to the reasonable satisfaction of PEC that it can and will resume 

normal operation of the Complex; and 

(ii ) as soon as is practicable, send written notice of such entry 

to the Agent in accordance with the procedure set forth in Section 13.4. 

(b) During any period that PEC shall operate the Complex pursuant to 

this Section 9.12, PEC shall bear all costs of such operation (including fuel costs)[, and shall 

continue to pay to the Company the non-escalable portion of the Capacity Payments as the 

Company would otherwise be entitled to during such period]
32

. 

(c) Notwithstanding any other provision in this Agreement to the 

contrary, PEC shall indemnify and hold the Company harmless from any loss or damage to the 

Complex incurred, suffered or sustained by the Company by reason of PECôs gross negligence or 

willful misconduct in the operation of the Complex during such period, but only to the extent 

that such loss or damage is not covered by insurance. 

 

ARTICLE X 

 

BILLINGS AND PAYMENTS 

Section 10.1 Capacity Payments.  (a)  From and after the Commercial Operations Date, 

PEC shall pay the Capacity Payment to the Company, in accordance with Section 10.6(a).  For 

each Month, the Capacity Payment shall be equal to the sum of (i) the Non-Escalable Capacity 

Payment and (ii) Escalable Capacity Payment, as calculated in accordance with the provisions of 

Schedule 6.  If the Commercial Operations Date occurs on a date which is not the first Day of a 

Month, the Capacity Payment, for the period from the Commercial Operations Date through the 

last Day of the Month in which the Commercial Operations Date occurs, shall be multiplied by a 

fraction the numerator of which is the number of Days remaining in the Month from and 

including the Commercial Operations Date and the denominator of which is the number of Days 

in such Month. 

                                                 
32

  To discuss.  This clause requires the non-escalable portion of the Capacity Payment to be paid in situations where 

PEC operated the Complex following a Company failure. 
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(b) [If, for a period of [eighteen (18)] consecutive Days, (i) the 

Company is unable to deliver Net Electrical Energy Output in an amount exceeding [fifty percent 

(50%)] of the Dispatch levels requested by PEC, which Dispatch requests are within the 

Technical Limits of the Complex, (ii) the Declared Available Capacity is less than [fi fty percent 

(50%)] of the then prevailing Dependable Capacity, or (iii) any combination of (i) and (ii), other 

than because of a Force Majeure Event, a Maintenance Outage or a Scheduled Outage, then PEC 

shall be entitled to suspend the payment of Capacity Payments until such time as the Company 

notifies PEC that the Declared Available Capacity is greater than or equal to [fifty percent 

(50%)] of the then-prevailing Dependable Capacity and that it is again capable of meeting PECôs 

Dispatch requests and, in addition, the Company actually delivers Net Electrical Energy Output 

for not less than three (3) hours in an amount not less than fifty percent (50%) of the next 

Dispatch request by PEC, [which Dispatch request shall occur on the Day immediately following 

the notice from the Company]
33

.  Any Capacity Payments or portions thereof not paid by PEC 

pursuant to this Section 10.1(b) shall be credited towards the payment of any liquidated damages 

payable by the Company pursuant to Section 11.l(b).]
34

 

(c) [If, during the Term, the Dependable Capacity of the Complex as 

determined by two (2) consecutive Annual Capacity Tests is reduced by an amount that exceeds 

[six percent (6%)] of the Actual Initial Dependable Capacity or if there are any further reductions 

in Dependable Capacity in excess of [two percent (2%)] of the Actual Initial Dependable 

Capacity thereafter, then in each case the Escalable Component of the Capacity Payment for the 

present Agreement Year and each subsequent Agreement Year shall be adjusted downward so 

that, after such adjustment, the levelized Capacity Payment for the average Dependable Capacity 

provided for the Term, taking into account the reduction thereof and assuming that such 

reduction shall continue for the remainder of the Term, shall equal the levelized Capacity 

Payment shown in Table 1 of Schedule 6.  If the Parties cannot agree on the appropriate 

adjustment to the Capacity Payment to be made in connection with the reduction in Dependable 

Capacity, the matter shall be referred to an expert for determination in accordance with Section 

13.2.  If, following any downward adjustment in the Capacity Payment pursuant to this Section 

10.l(c), the Dependable Capacity is increased by [two percent (2%)] or more of the Actual Initial 

Dependable Capacity, the Capacity Payment shall be adjusted upward in the like manner used 

for the downward adjustment.]
35

 

Section 10.2 Energy Payments.  

(a) For each Month in which the Company delivers Net Electrical 

Energy Output to PEC on or after Commercial Operations Date, the Company shall read the 

Metering System and shall compute the Energy Payment, based on the reading recorded by the 

Metering System, in accordance with Section 2.2(b) of Schedule 6, and PEC shall pay the 

Energy Payment in accordance with Section 10.6(a). 

                                                 
33

  NTD: PEC may not want to Dispatch at that time. 
34

 To discuss adding this concept, as adjusted as appropriate. 
35

  To discuss adding this concept, as adjusted as appropriate; discuss applicable triggers and basic commercial 

terms. 



  

44 

500170080v3 

(b) For each Month in which the Company delivers Net Electrical 

Energy Output to PEC prior to the Commercial Operations Date, the Company shall read the 

Metering System and shall compute the Gas Payment, based on the reading recorded by the 

Metering System, in accordance with Section 2.2(c) of Schedule 6, and PEC shall pay the Gas 

Payment in accordance with Section 10.6(a). 

Section 10.3 Start-Up Payment.  From and after the Commercial Operations Date, PEC 

shall pay to the Company, Monthly in arrears, in accordance with the provisions of Section 

10.6(a), the Start-Up Payment established in accordance with Section 2.6 of Schedule 6. 

Section 10.4 Supplemental Tariff Payments.  PEC shall pay to the Company, Monthly 

in arrears, in accordance with the provisions of Section 10.6(a), the Supplemental Tariff 

Payments established in accordance with Section 2.7 of Schedule 6. 

Section 10.5 Pass-Through Items and Company True-Up Payments  (a)  PEC shall pay 

to the Company, Monthly in arrears, in accordance with the provisions of Section 10.6(a), all 

Pass-Through Items incurred by the Company. 

(b) Payment owed by PEC to the Company under Section 2.4 of 

Schedule 6 shall be paid in accordance with Section 2.4 of Schedule 6. 

Section 10.6 Billing and Payment 

(a) Invoices and Payments.  (i) Invoices shall be on a Monthly basis 

for all charges incurred throughout a Month except for payments under Section 2.4 of Schedule 6 

and Section 10.5(b).  The invoices for all charges identified in Sections 10.1 through 10.5 

(except Section 10.5(b)) shall be prepared by the Company and submitted to PEC no sooner than 

[seven (7)] Days after the end of the Month for which such invoice is applicable and shall show 

the due date of the invoice to be thirty (30) Days after date of issuance of the relevant invoice.  

Such invoices shall present all information and calculations, in reasonable detail, required to 

permit PEC to confirm the consistency of the invoice with the provisions of this Section 10.6. 

(A) PEC shall pay to the Company by cheque or bank draft all 

amounts due under this Agreement, less (except where otherwise provided for 

in this Agreement) any amounts that are subject to Dispute.  The Company shall 

be paid the Monthly Capacity Payments and Energy Payments due from PEC 

under this Agreement in their respective denominated currencies.  Payment shall 

in all cases be made no later than due date of the relevant amount.  Payment will 

not be considered to have been received unless or until it is in cleared funds. 

(ii ) PEC has the right to review an invoice or statement 

prepared by the Company and, if it disagrees with the amount payable under such 

invoice, may request clarification and substantiation of such invoice. 

(iii ) Late payments shall bear interest at a rate per annum equal 

to the Bank Rate plus [four percent (4%)] and shall be computed for the actual number of 

Days on the basis of a three hundred sixty-five (365) Day year. 
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(b) Estimates.  In order that invoices may be rendered promptly after 

the end of each Month, it may be necessary, from time to time, to estimate certain indices 

used herein (including CE, FIIF, PI(US), LIIF and PI(YER)), for calculating the monthly 

billing.  Adjustments for errors in such estimates shall be included in the invoice for the 

Month following the time when information becomes available to make such corrections 

or adjustments in the invoice for the preceding Month or Months. 

Section 10.7 Payment Disputes.  (a)  Notwithstanding anything to the contrary in this 

Agreement, at any time prior to one hundred eighty (180) Days after the date that an invoice has 

been received by a Party, such receiving Party may serve notice (an ñInvoice Dispute Noticeò) to 

the other Party that the amount of such invoice is in dispute.  Each Invoice Dispute Notice shall 

specify the invoice concerned, the amount of the Dispute and the basis therefor. 

(b) In the event of a Dispute, either Party may seek resolution of the 

Dispute in accordance with Article XIII  hereof.  Upon the determination by the expert appointed 

under Section 13.2 that all or any portion of a disputed amount is owed by a Party, such Party 

shall pay such amount to the other Party in accordance with clause (c) below, or notify the other 

Party of its intent to arbitrate the Dispute and deposit the amount determined by the expert to be 

owed into an interest earning escrow account established for that purpose with a scheduled 

Yemen bank.  Until a final resolution of the Dispute, the funds held in escrow shall not be used 

for any other purpose or as a credit against any other obligation hereunder, except as a reserve 

against the contingent obligation of the matter under Dispute. 

(c) Upon the resolution of the Dispute. any amounts determined to be 

owing which have not been paid shall be paid or released from escrow by the owing Party to the 

other Party, as the case may be, together with interest equal to the Base Rate (computed for the 

actual number of Days on the basis of a three hundred sixty-five (365) Day year) from the date 

payment under the applicable invoice was due through the date of deposit into the escrow 

account and any interest earned thereon while held in escrow. 

Section 10.8 [Reserve Fund].
36

  (a)  On or before the Commercial Operations Date, the 

Company shall establish and maintain, for the entire Term, a separate Reserve Fund with a bank 

or other financial institution and under depository agreements reasonably satisfactory to PEC. 

(b) The Reserve Fund shall be funded by the Company out of retained 

earnings commencing on the date that the first Capacity Payment is made.  Subject to Section 

10.8(d), on the date of each Capacity Payment, one twenty-fourth of the then-current annual 

operating and maintenance budget for the Complex, less fuel expenses, shall be deposited into 

the Reserve Fund until a reserve of six (6) such payments is established.  After the second 

Agreement Year and at least annually thereafter, the Reserve Fund may be reestablished at such 

other level that the Parties agree is appropriate for a facility of this size and type, considering 

Prudent Utility Practices, the design, technology and operating history of the Complex and other 

pertinent information.  Any investment income from the Reserve Fund shall be credited to the 

Reserve Fund; provided, however, that so long as no Company Event of Default exists, any 
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  To discuss adding a Reserve Fund feature. 
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monies in excess of the minimum investment required above may be paid to the Company upon 

its request. 

(c) Monies in the Reserve Fund may be withdrawn and used by the 

Company only for the purpose of paying maintenance and associated operating expenses with 

respect to the Complex, including expenses for alterations, repairs, improvements, renewals and 

replacements with respect to the Complex that are necessary or appropriate so as to ensure that 

the Complex can continue to be operated and maintained in accordance with Prudent Utilities 

Practices and the Technical Limits, to the extent the Company currently lacks other immediately 

available funds therefore.  Monies in the Reserve Fund may be used by PEC when operating the 

Complex following an Abandonment of the Complex or when acting to cure a Company Event 

of Default, upon presentation of a certificate by an authorized officer of PEC to the depository 

bank stating: 

(i) that there has been an Abandonment of the Complex by the 

Company or an uncured Company Event of Default associated with the operation and 

maintenance of the Complex in accordance with the terms of the Agreement; and 

(ii ) that the amounts shown in the invoice accompanying the 

certificate are necessary to pay maintenance and associated operating expenses with 

respect to the Complex, including expenses for alterations, repairs, improvements, 

renewals and replacements with respect to the Complex that are necessary or appropriate 

so as to ensure that the Complex can continue to be operated and maintained in 

accordance with Prudent Utilities Practices and the Technical Limits. 

(d) If, at any time after the second full Year that this Agreement is in 

effect, the amount of funds in the Reserve Fund is less than the minimum amount required 

pursuant to Section 10.8(c), then the Company shall deposit into the Reserve Fund, beginning 

one (1) Month after the end of the Month in which the shortfall occurred and continuing for five 

(5) months thereafter, an amount sufficient to restore the minimum amount required in Section 

10.8(c) within such six (6) Month period.  Such amount shall be paid out of the other fixed 

component of the Capacity Payment available during the Month.  If the Companyôs net cash flow 

is insufficient to restore the Reserve Fund at the required level, any shortfall shall be carried over 

and due the following Month(s). 

(e) The Company shall keep accurate records with respect to the 

Reserve Fund and all disbursements therefrom and shall, upon PECôs request, supply a complete 

accounting or independent audit thereof to PEC.] 

ARTICLE XI 

 

LIQUIDATED DAMAGES 

Section 11.1 Liquidated Damages and Penalties.  (a)  Delay in Commissioning.  In the 

event that the Complex shall not have been Commissioned on or before the Required 

Commercial Operations Date, then the Company shall pay to PEC, Monthly in arrears, as 

liquidated damages for delays in the occurrence of the Commercial Operations Date, $[  ] per 
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kW of the Estimated Dependable Capacity per Month prorated daily until the Commercial 

Operations Date.
37

 

(b)  [Failure to Meet Estimated Dependable Capacity.
38

  (i)  In the event 

that upon completion of the tests of Dependable Capacity used to establish the Actual Initial 

Dependable Capacity of the Complex, at the Commercial Operations Date, pursuant to Section 

8.3, the Actual Initial Dependable Capacity on such date is less than the Estimated Dependable 

Capacity, the Company shall, thereafter, have the option for a period of up to [three (3) months] 

to undertake any necessary actions to increase the Actual Initial Dependable Capacity to the 

Estimated Dependable Capacity at its own cost and any increase in the Actual Initial Dependable 

Capacity shall be demonstrated in accordance with Section 8.3. 

If upon the expiration of such period, Actual Initial Dependable Capacity is set at a level 

that is below the Contracted Complex Capacity, Company shall pay to PEC as liquidated 

damages an amount equal to $[   ] per kW of the shortfall up to [   ] kW.] 

(c) Forced Outages and Partial Derating.  In the event that the sum of 

(A) the Equivalent Forced Outage Energy (as hereinafter defined) for the Complex plus (B) the 

Complex Partial Derating (as hereinafter defined) plus (C) the Complex Maintenance Outages 

(as hereinafter defined) shall exceed (D) the Threshold Level (as hereinafter defined) in any 

Agreement Year, then the Company shall pay to PEC, as liquidated damages, the Capacity 

Damages Amount multiplied by (A+B+C-D) for such Agreement Year. 

(i) For purposes of this Section 11.1(c), the Equivalent Forced 

Outage Energy in any Agreement Year shall be equal to the sum of the products of (A) 

each hour of Forced Outage during such Agreement Year, multiplied by (B) the 

Dependable Capacity of the Complex as last tested, expressed in MW. 

(ii ) For purposes of this Section 11.1(c), the Complex Partial 

Derating in any Agreement Year shall be equal to the sum of the products of (A) each 

hour of Partial Forced Outage during such Agreement Year, multiplied by (B) the Partial 

Derating, expressed in MW, during the hour a Partial Forced Outage was in effect. 

(iii ) For purposes of this Section 11.1(c), the Complex 

Maintenance Outages in any Agreement Year shall be equal to the sum of the products of 

(A) each hour of Maintenance Outage during such Agreement Year, multiplied by (B) the 

reduction in Dependable Capacity, expressed in MW, during the hour the Maintenance 

Outage was in effect. 

(iv) For purposes of this Section 11.1(c), the Threshold Level in 

any Agreement Year shall be equal to the product of (xx) the Average Dependable 

Capacity for such Agreement Year, expressed in MW, and (yy) [  ] hours; provided that, 

for each Day that the Company reduces the aggregate Scheduled Outage periods below 
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  Discuss whether to include the possibility for the Company to pay LD through the supply of free electricity (Free 

Electricity concept). 
38

  To discuss whether this is applicable. 



  

48 

500170080v3 

thirty (30) Days in each Agreement Year, the [   ] hours shall be increased by [twelve 

(12)] hours. 

(v) The ñCapacity Damages Amountò in any Agreement Year 

shall be equal to the product of (A) the average Capacity Payment [plus the Fixed Fuel 

Charges (per kW)] prevailing during that Agreement Year and (b) [ ]. 

(d) Dispatch Levels.  In the event that after two (2) identical Dispatch 

requests separated by the greater of (i) a sufficient period of time for the Company to have 

complied with the first request based on ramp time schedules as provided in the Technical 

Limits, or (ii)  [ten (10) minutes], the Company does not achieve the Dispatch level requested by 

PEC pursuant to Section 9.6 within the time allowed by the Technical Limits, within a tolerance 

of plus or minus [two] percent ([2]%), then the Company shall pay to PEC, as liquidated 

damages, an amount equal to [  ] per kWh for each kWh [(adjusted in a like manner and at the 

same times as the Escalable Component, pursuant to Schedule 6] outside the tolerance; provided, 

however, that PEC shall not be entitled to liquidated damages pursuant to this Section 11.l(d) if 

the requested operating level cannot be achieved within the Technical Limits or is above the 

Declared Available Capacity of the Complex. 

(e) The amounts of all of the liquidated damages set forth in Sections 

11.l(c) and (d) shall be adjusted from time to time in accordance with Schedule 6. 

Section 11.2 Waiver.  The Parties agree that PEC may be substantially damaged in 

amounts that may be difficult or impossible to determine in the event that the Complex (i) is not 

in service by the Required Commercial Operations Date, (ii) is not capable of achieving and 

maintaining the expected Dependable Capacity, (iii) cannot minimize the number of Forced 

Outage hours, Partial Deratings and Maintenance Outages, or (iv) cannot achieve the designated 

operating levels.  Therefore, to the limited extent set forth in this Agreement, the Parties have 

agreed on sums that the Parties agree are reasonable as liquidated damages and it is further 

understood and agreed that the payment of liquidated damages is in lieu of actual damages for 

such occurrences and the collection of such damages, plus any interest that may be due thereon, 

is the sole remedy of PEC in the event of any such failure by the Company.  The Company 

hereby waives, to the extent permitted by applicable law, any defense as to the validity of any 

liquidated damages in this Agreement on the grounds that such liquidated damages are void as 

penalties. 

Section 11.3 Security Deposits.
39

 

(a) Performance Security Deposit.  (i)  The Company shall provide to 

PEC a security deposit in an amount in Dollars equal to [    ] (US$[       ]) (the ñPerformance 

Security Depositò) to ensure Companyôs obligations hereunder including its obligations to pay 

liquidated damages pursuant to Section 11.4. 

  (ii)  The Performance Security Deposit shall terminate [thirty 

(30) Days] after the Commercial Operations Date and any undrawn portion of the 
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Performance Security Deposit shall be released and returned to the Company by no later 

than [thirty (30) Days] after the Commercial Operations Date. 

  (iii)  The Performance Security Deposit shall consist of one of 

the following: 

  (A) a cash payment; 

  (B) a Company Letter of Credit; 

  (C) performance guarantee issued by the Project 

Sponsor or a company reasonably acceptable to PEC in the form provided 

in Part 1B of Schedule 7 (a ñCorporate Guaranteeò) or a performance bond 

or surety bond issued by financial institution reasonably acceptable to PEC 

in the form provided in Part 1C of Schedule 7 (a ñSurety Bondò); or  

  (D) any combination of the above. 

(b) Operations Security Deposit.  (i)  Not later than [thirty (30) Days] 

after the Commercial Operations Date, Company shall provide to PEC a security deposit (the 

ñOperations Security Depositò) in an amount equal to [     ] (US$[      ]) to ensure the proper 

operation and maintenance of the Complex. 

  (ii)  Company shall maintain the Operations Security Deposit at 

the designated level at all times; provided that Company may have [thirty (30) 

Days] to replenish the Operations Security Deposit so as to return it to the 

required level, in the event that PEC retains or collects funds from the Operations 

Security Deposit. 

  (iii)  The Operations Security Deposit shall be in any form 

permitted in Section 11.3(a) for the Performance Security Deposit. 

  (iv) The Operations Security Deposit may be applied to: 

  (A) the payment of liquidated damages and accrued 

interest thereon in accordance with Section 11.4; and 

  (B) the payment of other damages and interest that 

Company shall be required to pay to PEC, 

less (in either case) any amount disputed by the Company; provided that: 

(aa) PEC may, at its option, offset all or a portion of 

such amounts described in subparagraph (B) above against any payments 

due to Company pursuant to Section 10 and apply the Operations Security 

Deposit to any amount thereof remaining,  
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(bb) in the case of the amounts described in 

subparagraph (B) above, if there are insufficient payments due to the 

Company against which PEC can offset such amounts and if the 

Operations Security Deposit is insufficient to satisfy such amounts, then 

Company shall pay to PEC on demand the unsatisfied amounts. 

(c) Termination of the Agreement.  Upon termination of this 

Agreement: 

(i) PEC shall be entitled to retain or collect, as the case may 

be, from the Performance Security Deposit or the Operations Security Deposit, 

any damages or monies then due or reasonably expected to be due to PEC by the 

Company, less (in either case) any amounts disputed by the Company, which 

disputed amounts shall be dealt with in accordance with paragraph (ii) below;  

  (ii)  In addition, PEC shall be entitled to draw on the 

Performance Security Deposit or the Operations Security Deposit in an amount 

equal to the disputed amounts referred to in paragraph (i) above; provided that: 

  (A) any amounts drawn under such circumstances shall 

be deposited in a separate interest-bearing bank account established with a 

bank notified to PEC by the Company and any such bank account shall be 

secured by a security or escrow agreement acceptable to the Company and 

entered into by the Company, PEC and such bank; and  

  (B) the balances in such account shall be paid out only 

after the Dispute has been settled in accordance with Section 13 and shall 

be applied in accordance with the decision therein. 

  (iii)  The remainder of the Performance Security Deposit or the 

Operations Security Deposit, if any, after making the drawings in (i) and (ii) 

above, shall be paid or returned to Company without further draws or deductions 

within ten (10) Business Days following such termination of this Agreement. 

(d) Procedural Provisions of the Performance and Operations Security 

Deposits.  (i)  If the Operations Security Deposit or the Performance Security Deposit (each, a 

ñSecurity Depositò) is in the form of a Company Letter of Credit or a Surety Bond or a Corporate 

Guarantee, it shall have a term of twelve (12) months. 

  (ii)  Not less than thirty (30) Days prior to the expiration of 

relevant Security Deposit, the Company shall provide a replacement Security 

Deposit which shall have a term of twelve (12) months from the expiration of the 

immediately precedent Security Deposit provided that in the case of the 

Performance Security Deposit, such term shall not extend beyond thirty (30) Days 

after the Commercial Operations Date. 

  (iii)  The Operations Security Deposit provided pursuant to this 

Section 11.3(d) shall be maintained throughout the Term or replaced with another 
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form of Security Deposit and (unless so replaced) shall be reinstated to the full 

required amount within 30 Days of any draw (other than wrongful drawings) 

thereon by PEC. 

  (iv) If at any time there remains less than twenty (20) Days to 

the effective term of the existing Security Deposit and the Company has not 

provided a replacement or alternative Security Deposit in the required amount 

(being, in the case of the Performance Security Deposit, that amount which is 

equivalent to the undrawn portion thereof), PEC may encash the then-existing 

Security Deposit in full; provided that: 

  (A) any amounts drawn in these circumstances shall be 

deposited in a separate bank account established with such bank as is 

notified by the Company to PEC; 

  (B) PEC may make withdrawals from such bank 

account only in such amounts and in such circumstances contemplated by 

Section 11.4; and  

  (C) if the Company subsequently provides a 

replacement or alternative Security Deposit, an amount equal to the 

amount of such replacement Security Deposit shall promptly be returned 

to the Company by PEC. 

Section 11.4 Payments of Liquidated Damages and Incentive Payments. 

(a) Computation and Payments. 

(i) Within: 

  (A) fourteen (14) Days after the end of each Month, in 

the case of Section 11.1(a); 

  (B) fourteen (14) Days after the end of three (3) months 

from the end of the Month in which the Commercial Operations Date 

occurs, in the case of Section 11.1(b); and 

  (C) thirty (30) Days of the end of each Agreement Year, 

in the case of Section 11.1(c); 

subject to the Companyôs review, PEC shall compute and advise the Company by 

written notice (a ñLiquidated Damages Noticeò) of the amount of liquidated 

damages due to PEC pursuant to this Agreement for the preceding Month or 

Agreement Year, as the case may be. 

  (ii)  The Company shall pay to PEC the amount of liquidated 

damages shown on the Liquidated Damages Notice, less any amounts disputed by 

the Company, within twenty five (25) Days of the date of the Liquidated Damages 
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Notice (the ñLiquidated Damages Due Dateò), and interest shall accrue on any 

unpaid amount (except for any part of such amount which is disputed by the 

Company) from the Liquidated Damages Due Date at the rate per annum of the 

Bank Rate plus [four (4)] percent compounded semi annually and shall be 

computed for the actual number of Days on the basis of a three hundred and 

sixty-five (365) Day year. 

  (iii)  Unless the entire amount of liquidated damages reflected 

on the Liquidated Damages Notice, is paid to PEC by the Company, the unpaid 

amount of such undisputed liquidated damages plus accrued interest due to PEC 

shall be set off against amounts owed to the Company by PEC on the next 

statements(s) submitted to PEC pursuant to Section 10. 

  (iv) If the undisputed amount of the liquidated damages plus 

accrued interest due to PEC is greater than the amount which can be set off 

against the next three (3) consecutive statements, the Company shall, within 

fourteen (14) Days after the date of service of the third statement, pay to PEC any 

unpaid amount of undisputed liquidated damages plus accrued interest. 

  (v) If the Company does not then pay to PEC the unpaid 

undisputed amount plus accrued interest, PEC may immediately deduct this sum 

from the Performance Security Deposit or the Operations Security Deposit, as 

appropriate, upon presentation of a certificate of an authorised officer of PEC in 

the relevant form of demand certificate provided in Schedule 7.  Such certificate 

shall be accompanied by the relevant Liquidated Damages Notice delivered to the 

Company and any Invoice Dispute Notice delivered to PEC by the Company. 

(b) Wrongful Drawings.  Without prejudice to the Companyôs other 

rights under this Agreement or otherwise, in the event that PEC draws against the Performance 

Security Deposit or the Operations Security Deposit provided and it is subsequently determined 

that PEC was not entitled to do so, then PEC shall repay such amount, Dollar for Dollar, to the 

Company, together with all costs and expenses incurred by the Company in connection with such 

drawing, plus interest thereon from the date of the draw through the date of repayment at the 

Bank Rate plus [four (4)] per cent per annum, compounded semi-annually. 

(c) Disputes.  Disputes regarding payment of any amount specified in 

a Liquidated Damages Notice or an Incentive Payment Notice shall be resolved pursuant to the 

provisions of Section 10.7 mutatis mutandis. 

ARTICLE XII  

 

FORCE MAJEURE 

Section 12.1 Definition.  In this Agreement, ñForce Majeure Eventò shall mean any 

event or circumstance or combination of events or circumstances (including the effects of such 

events and circumstances or combination of events or circumstances) referred to in this Section 

that materially and adversely affects the performance by a Party of its obligations under this 
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Agreement, but only if and to the extent that such events and circumstances are not within the 

reasonable control, of the affected Party; provided, that an event or circumstance or combination 

of events or circumstances (including the effects of such events and circumstances or 

combination of events or circumstances) shall not be construed as a Force Majeure Event unless 

such material and adverse effect could not have been prevented, overcome, or remedied in whole 

or in part by the affected Party through the exercise of diligence and reasonable care, it being 

understood and agreed that reasonable care includes acts or activities to protect the Parties 

facilities from a casualty event, which are reasonable in light of the likelihood of such event, the 

probable effect of such event if it should occur, and the likely efficacy of the protection 

measures. 

Force Majeure includes the following events and circumstances to the extent they, or 

their consequences, satisfy the above requirements. 

(a) political events that occur inside or directly involve the Republic of 

Yemen (ñPolitical Force Majeure Eventsò), including, but not limited to: 

(i) any act of war (whether declared or undeclared), invasion, 

armed conflict or act of foreign enemy, blockade, embargo, revolution, riot, 

insurrection, civil commotion, political act, or act of terrorism; 

(ii)  any Lapse of Consent that (A) shall have itself existed for 

thirty (30) Days or more after its occurrence, (B) together with any and all other 

Lapses of Consent that have occurred in the same Year, shall have existed in the 

aggregate for forty (40) Days or more in such Year; 

(iii)  strikes, works-to-rule or go-slows that extend beyond the 

Complex, are widespread or nationwide, or that are of a political nature, such as, 

by way of example and not limitation, labor actions associated with or directed 

against the Company (or the Contractors) as part of a broader pattern of labor 

actions against companies or facilities with foreign ownership or management; or 

(iv) radioactive contamination or ionising radiation originating 

from a source inside the Republic of Yemen or resulting from another Political 

Force Majeure Event; 

(b) Changes in Law; 

(c) Other events beyond the reasonable control of the affected Party, 

including, but not limited to: 

  (i) uncontrollable events, including, but not limited to: 

  (A) lightning, earthquake, flood, tsunami, storm, 

cyclone, typhoon, or tornado; 
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  (B) fire, explosion or chemical contamination (other 

than resulting from an event described in Section 12.l(a), in which case it 

shall be a Political Force Majeure Event); 

  (C) epidemic or plague; 

  (D) a Lapse of Consent unless such Lapse of Consent is 

a Political Force Majeure Event; or 

  (E) prior to the Commercial Operations Date, a delay 

beyond the thirtieth (30th) Day after the scheduled receipt date at the 

Partyôs construction site of a major piece of equipment that has been 

timely ordered and must be manufactured expressly for. such Party, where 

such delay is caused solely by an accident in transportation or a strike. 

    (ii)  political events that occur outside of the Republic of 

Yemen and do not directly involve the Republic of Yemen, including, but not 

limited to: 

  (A) any act of war (whether declared or undeclared), 

invasion, armed conflict or act of foreign enemy, blockade, embargo, 

revolution, riot, insurrection, civil commotion, or act of terrorism; 

  (B) radioactive contamination or ionising radiation 

originating from a source outside .the Republic of Yemen and not falling 

within Section 12.1(a)(iv); or 

  (C) strikes, works to rule, or go-slows that are 

widespread or nation- wide; 

(d) Force Majeure Events shall expressly not include the following 

conditions, except (in the case of (i) or (ii) only) to the extent that they result directly from any 

event or circumstance or combination of events or circumstances in relation to a Contractor, the 

Fuel Supplier or other supplier and the performance of its obligations under an agreement which 

would constitute a Force Majeure Event if such Contractor, the Fuel Supplier or other supplier 

was a party hereto and such agreement were this Agreement (other than resulting from an event 

described in Section 12.l(a) or (b), in which case, if such event or circumstance affects the Fuel 

Supplier or the Construction Contractor or the O&M Contractor, it shall be a Political Force 

Majeure Event or a Change in Law, as the case may be for the Company); 

  (i) late delivery of machinery, equipment, materials, spare 

parts or consumables (including Gas); 

  (ii)  a delay in the performance of any Contractor or supplier to 

either of the Parties; 

  (iii)  normal wear and tear or random flaws in materials and 

equipment or breakdowns in equipment. 
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Section 12.2 Notification Obligations.  (a)  If there occurs a Force Majeure Event that 

prevents a Party from performing its obligations under this Agreement, such Party shall notify 

the other Party of such event as soon as practicable, but in any event, not later than forty-eight 

(48) hours after such Party knew or reasonably should have known of the commencement of the 

Force Majeure Event.  Notwithstanding the above, if the Force Majeure Event results in a 

breakdown of communications rendering it reasonably impracticable to give notice within such 

period, the Party affected by the Force Majeure Event shall give such notice as soon as 

reasonably practicable after the reinstatement of communications, but not later than twenty-four 

(24) hours after such reinstatement.  Any such notice shall include the full particulars of the 

Force Majeure Event, its effects on the affected Party, and the remedial measures proposed. 

(b) The Party affected by the Force Majeure Event shall provide the 

other Party with regular reports on the progress of the remedial measures and such other 

information as the other Party may reasonably request about the situation. 

(c) The affected Party shall also give notice to the other Party of (i) the 

cessation of the Force Majeure Event, and (ii) the ability of the affected Party to recommence 

performance of its obligations under this Agreement by reason of the cessation of the Force 

Majeure Event and the effects thereof, which notice shall be given as soon as possible, but in any 

event, not later than seven (7) Days after the occurrence of each of (i) and (ii) above. 

(d) Where the Company is the Party affected by the Force Majeure 

Event and restoration of the Complex is required for it to comply fully with its obligations under 

this Agreement, not later than thirty (30) Days after the initial notice pursuant to Section 13.2(a), 

it shall provide a second notice in which it will estimate the time period during which it will be 

unable to comply with its obligations under this Agreement and identify the cost it will incur in 

restoring the Complex. 

Section 12.3 Duty to Mitigate.  The affected Party shall use all reasonable efforts to 

mitigate the effects of a Force Majeure Event, including, but not limited to, the payment of all 

reasonable sums of money by or on behalf of the affected Party, which sums are reasonable in 

light of the likely efficacy of the mitigation measures. 

Section 12.4 Excuse from Performance.  (a)  So long as the affected Party has at all 

times since the occurrence of the Force Majeure Event complied with the obligations of Section 

12.3 and continues to so comply, then: 

(i) the affected Party shall not be liable for any failure or delay 

in performing its obligations (other than an obligation to make a payment) under or 

pursuant to this Agreement during the existence of a Force Majeure Event; and 

(ii ) any performance deadline that the affected Party is 

obligated to meet under this Agreement shall be extended; 

provided, however, that no relief, including without limitation, the extension of performance 

deadlines, shall be granted to the affected Party pursuant to this Section 12.4 to the extent that 

such failure or delay would have nevertheless been experienced by the affected Party had the 

Force Majeure Event not occurred; provided, further, that, in the case of a Force Majeure Event 
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which damages the Complex, in no event shall the obligations of the affected Party under this 

Agreement to meet performance deadlines be extended beyond the end of the [Restoration 

Period (as defined in the Implementation Agreement)] determined in accordance with Article [ ] 

of the Implementation Agreement
40

. 

(b) Without prejudice to amounts payable pursuant to Article X, 

Article XI or this Article XI I, the unaffected Party shall not bear any liability for any loss or 

expense suffered by the affected Party as a result of a Force Majeure Event. 

Section 12.5 Limitation on Excuse by Force Majeure.   

(a) No obligation of the Parties required to be completely performed 

prior to the occurrence of a Force Majeure Event shall be excused as a result of such occurrence. 

(b) Neither Party shall be relieved of any obligations under this 

Agreement solely because of increased costs or other adverse economic consequences that may 

be incurred through the performance of such obligations of the Parties. 

(c) The failure of either Party to perform its obligations under this 

Agreement shall be excused under this Article XII  only by Force Majeure Events that were not 

caused by such Partyôs negligent or intentional acts, errors or omissions, or by such Partyôs 

negligent or willful failure to comply with any applicable material Laws of Yemen, or by any 

material breach or default by such Party under this Agreement. 

(d) The obligation of PEC to make the Capacity Payments in 

accordance with Schedule 6 shall not be suspended during a Force Majeure Event. 

Section 12.6 Payments During Force Majeure Event.  (a)  Upon the occurrence of any 

Force Majeure Event after the Commercial Operations Date, then during the pendency of a Force 

Majeure Event, PEC shall pay to the Company Energy Payments for Net Electrical Energy 

Output delivered during the pendency of such Force Majeure Event plus Capacity Payments in 

an amount equal to the amount due to the Company pursuant to Article X immediately prior to 

such Force Majeure Event multiplied by the FM Ratio.  For the purposes of this Section 12.6, the 

ñFM Ratioò shall be: 

(i) in the case of a Force Majeure Event declared by the 

Company where the Complex is capable of partial operation, a fraction, the numerator of 

which is the Dependable Capacity as determined by testing in accordance with Article 

VIII  as soon as practicable after the declaration of such Force Majeure Event, and the 

denominator of which is the Dependable Capacity determined by the most recent test 

prior to the Force Majeure Event conducted pursuant to Article VIII ; 

(ii ) in case of Force Majeure Event declared by the Company 

where the Complex is not capable of operation, the FM Ratio shall be zero; and 
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(iii ) in the case of a Force Majeure Event declared by PEC, the 

FM Ratio shall be one (1). 

(b) During the pendency of a Force Majeure Event, either Party may 

request that a Dependable Capacity test be performed to determine the FM Ratio applicable in 

Section 12.6(a)(i), and such FM Ratio shall be used to compute the payments to be made by PEC 

to the Company from the Day following such test; provided, however, that no more than two (2) 

tests may be requested by a Party within any thirty (30) Day period during the pendency of the 

Force Majeure Event. 

(c) Except as provided in this Section 12.6, the Company shall not be 

entitled to any payments from PEC during any Force Majeure Event. 

Section 12.7 Supplemental Tariff for Political Force Majeure Events.  In the event that 

a Political Force Majeure Event results in damage to, or other adverse effects on, the Complex, 

which is repaired or otherwise remedied by the Company, and the Implementation Agreement is 

not terminated pursuant to Section [ ]  thereof
41

, the Company shall be entitled to receive 

Supplemental Tariff Payments from PEC in accordance with the procedures set forth in Schedule 

6 to recover the difference between the restoration costs approved in accordance with Section [ ] 

of the Implementation Agreement and any insurance proceeds received by the Company as a 

result of the occurrence of the Political Force Majeure Event. 

Section 12.8 Supplemental Tariff for Change in Law.  In the event of the occurrence of 

a Change in Law (including a Change in Law that becomes applicable to the Company because 

of damage to and the restoration of the Complex as described in Section 12.7)) that requires a 

material modification or a material capital addition to the Complex, which is completed by the 

Company, or in lieu thereof or in addition thereto, an increase or decrease in the use or quality of 

consumables by the Complex, in each case, as approved by GRY, in the manner provided by the 

Implementation Agreement, and the Implementation Agreement is not terminated pursuant to 

Section [ ]  thereof, the Company will be entitled to receive Supplemental Tariff Payments from 

PEC in accordance with the procedures set forth in Schedule 6.  Such Supplemental Tariff 

Payments will allow the Company to recover the costs of complying with the Change in Law, 

including (i) the cost of any material modifications or material capital additions to the Complex 

that are necessary for the Company to come into compliance with the Change in Law and are 

approved in accordance with Section [ ]  of the Implementation Agreement and (ii) the cost of 

additional quantities or higher quality of consumables that are directly attributable to compliance 

by the Company with the Change in Law.  Any reduction in cost due to a decrease in the use or 

quality of consumables by the Complex shall be credited to PEC. 

ARTICLE XIII  

 

RESOLUTION OF DISPUTES 

Section 13.1 Resolution by Parties.  In the event that a Dispute arises, the Parties shall 

attempt in good faith to settle such Dispute by mutual discussions within thirty (30) Days after 
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the date that the disputing Party gives written notice of the Dispute to the other Party, which may 

include referring the Dispute to the senior management of each Party for resolution within such 

thirty (3) Day period.  Notwithstanding the foregoing, if the Dispute involves the amount of an 

invoice and after ten (10) Business Days of mutual discussion either Party believes in good faith 

that further discussion will not resolve the Dispute to its satisfaction, such Party may 

immediately refer the matter to the expert for consideration pursuant to Section 13.2. 

Section 13.2 Mediation by Expert.  (a)  In the event that the Parties are unable to 

resolve a Dispute in accordance with Section 13.1, then either Party, in accordance with this 

Section 13.2, may refer the Dispute to an expert for consideration of the Dispute and to obtain a 

recommendation from the expert as to the resolution of the Dispute; provided, however, that with 

respect to Disputes that involve the amount of an invoice, either Party may require that an expert 

be appointed in accordance with the provisions of Section 13.2(b) to consider a Dispute in 

advance of the occurrence of such a Dispute, and shall nominate a person it proposes to be the 

expert. 

(b) The Party initiating submission of the Dispute to the expert shall 

provide the other Party with a notice stating that it is submitting the Dispute to an expert and 

nominating the person it proposes to be the expert.  The other Party shall, within fifteen (15) 

Days of receiving such notice, notify the initiating Party whether such person is acceptable.  If 

the Party receiving such notice fails to respond or notifies the initiating Party that the person is 

not acceptable, the Parties shall meet and discuss in good faith for a period of ten (10) Days to 

agree upon a person to be the expert.  If the Parties are unable to agree, the responding Party 

shall by the end of such ten (10) Day period nominate a person to be an expert, whereupon the 

two nominated experts shall meet and agree upon a third person who shall be the expert.  If such 

two (2) nominated experts have not agreed upon a third person to be the expert within ten (10) 

Days of their nomination, then either Party may request that the [      ] appoint an expert within 

ten (10) Days of such request. 

(c) Consideration of the Dispute by an expert shall be initiated by the 

Party who is seeking consideration of the Dispute by the expert submitting to both the expert and 

the other Party written materials setting forth: 

(i) a description of the Dispute; 

(ii ) a statement of the Partyôs position; and 

(iii ) copies of records or other information (if any) supporting 

the Partyôs position. 

(d) Within ten (10) Days of the date that a Party has submitted the 

materials described in Section 13.2(c), the other Party may submit to the expert: 

(i) a description of the Dispute; 

(ii ) a statement of the Partyôs position; and 
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(iii ) copies of any records or other information (if any) 

supporting the Partyôs position. 

(e) The expert shall consider any such information submitted by the 

responding Party within the period provided in Section 13.2(d) and, in the expertôs discretion, 

may consider any additional information submitted by either Party at a later date. 

(f) The Parties shall not be entitled to apply for discovery of 

documents, but shall be entitled to have access to the other Partyôs relevant records and to 

receive copies of the records submitted by the other Party. 

(g) Each Party shall designate one (1) person knowledgeable about the 

issues in Dispute who shall be available to the expert to answer questions and provide any 

additional information requested by the expert.  Except for such person, a Party shall not be 

required to, but may, provide oral statements or presentations to the expert or make any 

particular individuals available to the expert. 

(h) Except as provided in Section 13.2(j) with respect to the payment 

of costs, the proceedings shall be without prejudice to any Party and any evidence given or 

statements made in the course of this process may not be used against a Party in any other 

proceedings.  The process shall not be regarded as an arbitration and the laws relating to 

commercial arbitration shall not apply.  Unless the Parties agree in a writing signed by both 

Parties at the time the expert is selected stating that the decision of the expert will be binding, the 

determination of the expert shall not be binding. 

(i) When consideration of the Dispute by an expert is initiated, the 

expert shall be requested to provide a recommendation within fifteen (15) Days after the ten (10) 

Day response period provided in Section 13.2(d) above has run.  If the expertôs recommendation 

is given within such fifteen (15) Day period, or if the expertôs recommendation is given at a later 

time and neither Party has at such time initiated any other proceeding concerning the Dispute, the 

Parties shall review and discuss the recommendation with each other in good faith for a period of 

ten (10) Days following delivery of the recommendation before proceeding with any other 

actions. 

(j) If a Party does not accept the recommendation of the expert with 

respect to the Dispute, it may initiate arbitration proceedings in accordance with Section 13.3, 

provided, however, that prior to initiating the arbitration proceedings it shall have paid all costs 

of the expert (including the reimbursement of any costs paid to the expert by the other Party) and 

all out-of-pocket costs of the other Party.  [Similarly if the expert has not submitted its 

recommendation within the time period provided in Section 13.2(i), a Party may initiate 

arbitration proceedings in accordance with Section 13.3, provided that prior to initiating the 

arbitration proceedings it shall have paid all costs of the expert (including the reimbursement of 

any costs paid to the expert by the other Party).]
42
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(k) Except as provided in Section 13.2(j), the costs of engaging an 

expert shall be borne equally by the Parties and each Party shall bear its own costs in preparing 

materials for, and making presentations to, the expert. 

Section 13.3 Arbitration.  (a)  Any Dispute arising out of or in connection with this 

Agreement and not resolved following the procedures described in Sections 13.1 and 13.2 shall 

be finally settled by arbitration under the Rules of Arbitration of the International Chamber of 

Commerce (the ñICC Rulesò) by one or more arbitrators appointed in accordance with the ICC 

Rules. 

(b) Any arbitration shall be conducted in [Sanaôa], Republic of Yemen 

and unless otherwise agreed by the Parties, the number of arbitrators shall be one; provided, 

however, that if a Party desires that the arbitration be conducted outside of the Republic of 

Yemen, the arbitration shall be conducted in [London] and the Company shall pay all costs of the 

arbitration as and when incurred by PEC, including the out of pocket costs of the arbitration of 

both Parties in excess of the costs that would have been otherwise incurred by PEC had the 

arbitration been conducted in [Sanaôa], Republic of Yemen.  The arbitrator shall resolve any 

Disputes as to whether a cost would have been incurred in connection with the arbitration in [       

], Republic of Yemen (the ñBase Costsò) or was associated with the removal to [London] (the 

ñIncremental Costsò).  The arbitrator may order that PEC bear its own Incremental Costs in part 

or in full if he finds that PECôs claim or defense in the Arbitration was spurious and without any 

merit whatsoever, and PEC shall pay the amount ordered; provided, however, that if a matter in 

Dispute involves a sum of [ ]  million dollars ($[       ]) or more, or the validity or enforceability 

of this Agreement, or the termination of this Agreement, arbitration shall, unless otherwise 

agreed by the Parties, be conducted in [London], and, in such case, each Party shall pay its own 

costs of arbitration as and when incurred, unless such costs are ordered by the Arbitrator to be 

paid by one Party, in which case they shall be paid by such Party. 

(c) No arbitrator appointed pursuant to this Section 13.3 shall be a 

national of the jurisdiction of either Party or any shareholder or group of shareholders owning 

directly or indirectly ten percent (10%) or more of the voting shares of the Company, nor shall 

any such arbitrator be an employee or agent or former employee or agent of the Company or any 

such person or any shareholder or group of shareholders owning directly or indirectly ten percent 

(10%) or more of the voting shares of the Company. 

(d) Each Party hereby agrees to be bound by any final decision or 

award in respect of any Dispute properly submitted to an arbitrator (or arbitrators) duly 

appointed under this Agreement. 

Section 13.4 Commercial Acts; Waiver of Sovereign Immunity.  (a)  PEC 

unconditionally and irrevocably agrees that the execution, delivery and performance by it of this 

Agreement constitutes a private and commercial act.  In furtherance of the foregoing, PEC 

hereby irrevocably and unconditionally agrees that: 

(i) should any proceedings be brought against PEC or its 

assets, other than the Grid System, electric generation assets and equipment, electric 

distribution assets, other assets necessary for the fulfillment of its duties and 
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responsibilities under [       ] and any assets protected by the diplomatic and consular 

privileges under the 1978 Immunity Act of the United Kingdom or the 1976 Sovereign 

Immunities Act of the United States or any analogous legislation (collectively, the 

ñProtected Assetsò), no claim of immunity from such proceedings will be claimed by or 

on behalf of PEC on behalf of itself or any of its assets (other than the Protected Assets); 

(ii ) it waives any right of immunity which it or any of its assets 

(other than the Protected Assets) now has or may in the future have in any jurisdiction in 

connection with any such proceedings; and 

(iii ) consents generally in respect of the enforcement of any 

judgment against it in any such proceedings in any jurisdiction to the giving of any relief 

or the issue of any process in connection with such proceedings (including without 

limitation, the making, enforcement or execution against or in respect of any of its assets 

other than the Protected Assets). 

(b) The Company irrevocably waives any and all rights it may have to 

enforce any judgment or claim against the Protected Assets. 

ARTICLE XIV  

 

REPORTING REQUIREMENTS 

Section 14.1 Company Reporting Requirements.  The Company shall submit to PEC 

the following documents on or before the specified dates: 

(i) as soon as available, and no later than Financial Closing, a 

copy of the Implementation Agreement as executed, with any amendments thereto; 

(ii ) as available, draft copies of the Fuel Supply Agreement, 

and no later than the Financial Closing, a copy of the Fuel Supply Agreement as will be 

executed on or before Financial Closing, together with such other information as 

appropriate demonstrating that the Company has contracted for a reliable supply of fuel 

necessary to generate Net Electrical Energy Output at the Dependable Capacity level for 

the Term (a full requirements contract with the Fuel Supplier for a term not less than the 

Term shall constitute such evidence); 

(iii ) as soon as available, and no later than the Financial 

Closing, any environmental assessment or study relating to the Complex that has been 

provided to the Company or to its Lenders; 

(iv) as soon as available, and not later than the Financial 

Closing, necessary technical documents and data required by Schedule 3, sufficient for 

PEC to design, construct and install the Interconnection Facilities and the Transmission 

Facilities. 
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(v) as soon as available, any Feasibility Report prepared by or 

on behalf of the Company or the Lenders; 

(vi) as of the date of  the Financial Closing, a certificate, dated 

as of such date, signed by the Chairman of the Board, President or a Vice-President and 

by a principal financial or accounting officer of the Company stating that (1) all 

representations and warranties of the Company in and under this Agreement are true, 

with the same effect as though such representations and warranties had been made on and 

as of the date of Financial Closing and (2) no Company Event of Default shall have 

occurred and be continuing; 

(vii ) on or prior Construction Start, a copy of the Construction 

Contract, including all schedules thereto, and complete plans and specifications for the 

construction of the Complex; 

(viii ) as soon as available, signed and sealed copies of such as-

built drawings for the Complex, including the civil and architectural works, as and when 

provided to the Company under the Construction Contract; 

(ix) on or before the Construction Start, a copy of the 

Construction Contractorôs All Risk Insurance Policy and as soon as available, but in any 

event on or before the Commercial Operations Date, and as and when updated, copies of 

all initial insurance policies and certificates of insurance or other evidence of insurance 

for policies detailed in Article XVIII ; 

(x) at least ten (10) Days prior to Construction Start, evidence 

demonstrating that the Company and the Contractors have obtained all material Consents 

as of the Construction Start; 

(xi) beginning within ninety (90) Days after Financial Closing 

and ending on the Commercial Operations Date, (A) monthly construction progress 

reports, (B) such other reports as are submitted to the Company by the Engineer and (C) 

reports, when and as the Company becomes aware, of any new condition or event which 

will have a material and adverse effect on the timely completion of the Complex; 

(xii ) at least one hundred and twenty (120) Days before the 

scheduled commencement of the testing and Commissioning of the Complex, a detailed 

procedure and protocols to be used during the corresponding testing; 

(xiii ) at least sixty (60) Days prior to the scheduled 

commencement of testing and Commissioning of the Complex, a preliminary start-up and 

test schedule for the Complex; 

(xiv) not later than sixty (60) Days after execution of any O&M 

Agreement and in any event not less than one hundred and twenty (120) Days before the 

Commercial Operations Date, a copy of Companyôs plan for the operation and 

maintenance of the Complex or an O&M Agreement entered into by Company; 



  

63 

500170080v3 

(xv) on or before the Commercial Operations Date, a certificate 

from the Engineer to the effect that the Complex has been constructed in all material 

respects in compliance with the terms of this Agreement and the Construction Contract 

such that the Company will be able to operate the Complex or cause it to be operated, in 

accordance with Prudent Utility Practices and the terms of this Agreement; 

(xvi) not later than thirty (30) Days prior to the Commercial 

Operations Date, (i) evidence demonstrating the Company has obtained from the 

Governmental Entities having jurisdiction over the Company or the Project all of the 

Consents then required to be obtained for the ownership, operation and maintenance of, 

and the supply of power from, the Complex, together with (ii) a list identifying Consents 

not yet required to be obtained for the operation and maintenance of, and the supply of 

power from, the Complex, together with a plan reasonably acceptable to PEC for 

obtaining such Consents and an estimate of the time within which such Consents will be 

obtained; 

(xvii ) as soon as available, and not later than the Commercial 

Operations Date, copies of all preliminary results of tests performed on the Complex, 

including tests of major equipment included in the Complex, in accordance with the 

Construction Contract, and as soon as available but not later than thirty (30) Days after 

the Commercial Operations Date, copies of all final results of such tests; 

(xviii ) as of the Commercial Operations Date, a certificate, dated 

as of such date, signed by the Chairman of the Board, President or a Vice-President and 

by a principal financial or accounting officer of the Company stating that (1) all 

representations and warranties of the Company in and under this Agreement are true, 

with the same effect as though such representations and warranties had been made on and 

as of the Commercial Operations Date and (2) no Company Event of Default shall have 

occurred and be continuing; 

(xix) not later than thirty (30) Days following the Commercial 

Operations Date, for the major items of plant incorporated into the Complex, copies, as 

received by the Company under the Construction Contract, of all manufacturersô 

specifications, manufacturersô operation manuals, and a certificate of the designated site 

engineer attesting to the fact that all equipment is new and unused; 

(xx) copies of any maintenance evaluations or reports it 

performs for or obtains from any third party including those with a financial security 

interest in or lien on the Complex.  The Company shall use all reasonable efforts to 

obtain for PEC copies of any evaluations or reports generated at the request of such third 

parties or performed by an engineer employed by such third party; and 

(xxi) as soon as available a report on any factors materially and 

adversely affecting or that might materially and adversely affect the Project and its 

business and operations. 
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Section 14.2 PEC Reporting Requirements.  PEC shall submit to the Company the 

following documents on or before the specified dates: 

(i) within thirty (30) Days after receipt of a written request 

from the Company (delivered no earlier than [ ]), information on the Grid System 

reasonably necessary for the Company to design, operate and maintain the Complex; 

(ii ) not later than sixty (60) Days prior to the Scheduled 

Commercial Operations Date, Dispatch and communications procedures currently in use 

by PEC; and 

(iii ) at least thirty (30) Days prior to their implementation, any 

planned changes to the Dispatch and communication procedures then in effect. 

Section 14.3 General Requirements.  (a)  Failure of either Party to timely submit 

required reports, information or certifications shall, in addition to any rights and remedies 

available to the receiving Party under law, give the receiving Party the right to delay reciprocal 

action for which such information is provided, or the date or event in connection with which the 

information is provided, for a period equal to any such delay by the delivering Party.  In addition, 

notwithstanding any provision to the contrary contained in this Agreement, no claim by the 

Company of the occurrence of Financial Closing shall be valid until all of the agreements and 

other documents required to be delivered by Company to PEC under Section 14.1 on or before 

Financial Closing have been so delivered to PEC. 

(b) The receipt of the schedules, data, certificates and reports 

described in Section 14.1 by PEC shall not be construed as an endorsement by PEC of the design 

thereof, does not constitute a warranty by PEC of the safety, durability or reliability of the 

Complex, nor otherwise relieve the Company of its obligations or potential liability under this 

Agreement, the Implementation Agreement, and the other documents comprising the Security 

Package or, except with respect to the obligations of PEC to maintain the confidentiality of 

documents and information received by it, create any obligation or liability on the part of PEC 

under any document contained in the Security Package. 

ARTICLE XV 

 

LIABILITY AND INDEMN IFICATION 

Section 15.1 Limitation of Liability.  Except as required by Section 15.2, neither Party 

shall be liable to the other Party in contract, tort, warranty, strict liability or any other legal 

theory for any indirect, consequential, incidental, punitive or exemplary damages.  Neither Party 

shall have any liability to the other Party except pursuant to, or for breach of, this Agreement; 

provided, however, that this provision is not intended to constitute a waiver of any rights of one 

Party against the other with regard to matters unrelated to this Agreement or any activity not 

contemplated by this Agreement. 

Section 15.2 Indemnification.  (a)  Indemnification by PEC.  Except as specifically 

provided elsewhere in this Agreement, PEC shall indemnify and defend the Company and its 
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directly appointed Contractors and their respective officers, directors and employees against, and 

hold the Company, its directly appointed Contractors or their respective officers, directors and 

employees harmless from, at all times after the date hereof, any and all Losses incurred, suffered, 

sustained or required to be paid, directly or indirectly, by, or sought to be imposed upon, the 

Company and its directly appointed Contractors and their respective officers, directors or 

employees, for personal injury or death to persons or damage to property arising out of any 

negligent or intentional act or omission by PEC in connection with this Agreement.  

Notwithstanding anything to the contrary contained in the preceding sentence, nothing in this 

Section 15.2(a) shall apply to any Loss in respect of which the Company receives 

indemnification in full pursuant to the terms of the Implementation Agreement. 

(b) Indemnification by the Company.  The Company shall indemnify 

and defend PEC and its directly appointed contractors and their respective officers, directors and 

employees against, and hold PEC and its directly appointed contractors and their respective 

officers, directors and employees harmless from, at all times after the date hereof, any and all 

Loss, incurred, suffered, sustained or required to be paid, directly or indirectly, by, or sought to 

be imposed upon, PEC and its directly appointed contractors or their respective officers, 

directors or employees, for personal injury or death to persons or damage to property arising out 

of any negligent or intentional act or omission by the Company or its directly appointed 

Contractors in connection with this Agreement. 

(c) Joint Negligence.  In the event injury or damage results from the 

joint or concurrent negligent or intentional acts or omissions of the Parties, each Party shall be 

liable under this indemnification in proportion to its relative degree of fault. 

(d) Survival.  The provisions of the Section 15.2 shall survive for a 

period of five (5) years following the termination of this Agreement (or such later date as the 

Company actually vacates the Site where the Complex has been or is to be transfers the Complex 

to GRY or PEC). 

Section 15.3 Assertion of Claims to Exceed Minimum Indemnification Amount.  Each 

Party shall be solely liable, and shall not be entitled, to assert any claim for indemnification 

under this Agreement, for any Loss that would otherwise be the subject of indemnification under 

this Agreement until all Losses of such Party, in the aggregate, during the then-current Year 

exceed the Minimum Indemnification Amount.  For the purposes of this Section 15.3, a Loss (or 

claim for indemnification) shall be deemed to arise in the Agreement Year the event giving rise 

to such Loss (or claim for indemnification) occurred, or if the event is continuing in more than 

one Agreement Year, in the Agreement Year such event ends. 

Section 15.4 Indemnification for Fines and Penalties.  Any fines or other penalties 

incurred by a Party for noncompliance with Laws of Yemen shall not be reimbursed by the other 

Party but shall be the sole responsibility of the non-complying Party. 

Section 15.5 Defense of Claims.  (a)  Each Party shall promptly notify the other Party 

of any Loss or proceeding in respect of which it is or may be entitled to indemnification under 

Section 15.2.  Such notice shall be given as soon as reasonably practicable after the relevant 

Party becomes aware of the Loss or proceeding. 
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(b) The indemnifying Party shall be entitled, at its option and expense 

and with counsel of its selection, to assume and control the defense of such claim, action, suit or 

proceeding at its expense with counsel of its selection, subject to the prior approval of the 

indemnified Party, provided it gives prompt notice of its intention to do so to the indemnified 

Party and reimburses the indemnified Party for the reasonable costs and expenses incurred by the 

indemnified Party prior to the assumption by the indemnifying Party of such defense. 

(c) Unless and until the indemnifying Party acknowledges in writing 

its obligation to indemnify the indemnified Party and assumes control of the defense of a claim, 

suit, action or proceeding in accordance with Section 15.5(b), the indemnified Party shall have 

the right, but not the obligation, to contest, defend and litigate, with counsel of its own selection, 

any claim, action, suit or proceeding by any third party alleged or asserted against such Party in 

respect of, resulting from, related to or arising out of any matter for which it is entitled to be 

indemnified hereunder, and the reasonable costs and expense thereof shall be subject to the 

indemnification obligations of the indemnifying Party hereunder. 

(d) Upon assumption by the indemnifying Party of the control of the 

defense of a claim, suit, action or proceeding, the indemnifying Party shall reimburse the 

indemnified Party for the reasonable costs and expenses of the indemnified Party in the defense 

of the claim, suit, action or proceeding prior to the indemnifying Partyôs acknowledgment of the 

indemnification and assumption of the defense. 

(e) Neither Party shall be entitled to settle or compromise any such 

claim, action, suit or proceeding without the prior written consent of the other Party, provided, 

however, that after agreeing in writing to indemnify the indemnified Party, the indemnifying 

Party may settle or compromise any claim without the approval of the indemnified Party. 

(f) Following the acknowledgment of the indemnification and the 

assumption of the defense by the indemnifying Party, the indemnified Party shall have the right 

to employ its own counsel and such counsel may participate in such action, but the fees and 

expenses of such counsel shall be at the expense of such indemnified Party, when and as 

incurred, unless (i) the employment of counsel by such indemnified Party has been authorized in 

writing by the indemnifying Party, (ii) the indemnified Party shall have reasonably concluded 

that there may be a conflict of interest between the indemnifying Party and the indemnified Party 

in the conduct of the defense of such action, (iii) the indemnifying Party shall not in fact have 

employed independent counsel reasonably satisfactory to the indemnified Party to assume the 

defense of such action and shall have been so notified by the indemnified Party, or (iv) the 

indemnified Party shall have reasonably concluded and specifically notified the indemnifying 

Party either that there may be specific defenses available to it which are different from or 

additional to those available to the indemnifying Party or that such claim, action, suit or 

proceeding involves or could have a material adverse effect upon it beyond the scope of this 

Agreement.  If clause (ii), (iii) or (iv) of the preceding sentence shall be applicable, then counsel 

for the indemnified Party shall have the right to direct the defense of such claim, action, suit or 

proceeding on behalf of the indemnified Party and the reasonable fees and disbursements of such 

counsel shall constitute legal or other expenses hereunder. 
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ARTICLE XVI  

 

INSURANCE
43

 

Section 16.1 Maintenance of Insurance Policies.  (a)  The Company, at its sole cost and 

expense, subject to the provisions of Section 16.4, shall obtain and maintain, or cause to be 

obtained and maintained, during the Term, the policies of insurance set forth below in this 

Section 16.1 in the amounts set forth therein and during the periods mentioned therein; provided, 

however, that such amounts may be changed from time to time with the prior written consent of 

PEC; provided, further, that, the Company shall not be in breach of its obligations hereunder if 

and to the extent that any particular insurance is unavailable to it under commercially reasonable 

terms for reasons other than any negligence or default or breach of this Agreement by the 

Company, or the condition (financial or otherwise) of the Complex or the Company. 

(b) Insurances During the Construction Period (Prior to Commercial 

Operations Date). 

(i) Marine and Air Cargo Insurance: 

Coverage: shall insure all materials, equipment machinery, 

spares and other items for incorporation into the 

Complex against all risks of physical loss or 

damage while in transit by sea or air from country 

of origin anywhere in the world to the Site in the 

Republic of Yemen, or vice versa, from the time of 

the insured items leaving warehouse or factory for 

shipment to the Site.  Cover to institute Cargo 

Clauses (Air), institute War Clauses (Air), 

(Sendings By Post), institute Strikes Clause (Cargo, 

Air Cargo) or equivalent. 

Sum insured: An amount equal to cost and freight of any 

shipment. 

Deductible: Not more than [US$500,000] each loss. 

Insured: The Company, the Contractors and suppliers to the 

Company and to the Contractors. 

(ii ) Delay in Start-Up (following Marine incident): 

Coverage: shall insure against additional cost following 

delay in reaching the Commercial Operations 

Date by the Required Commercial Operations 

Date as a direct result of physical loss or 

damage to the materials, equipment, machinery 
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and other items in transit by sea or air to the Site 

to the extent covered under the Marine Cargo 

insurance. 

Sum insured: An amount equal to the estimated debt service. 

Indemnity Period: 12 months. 

Deductible: Not more than 90 days. 

Insured: The Company and the Lenders. 

(iii ) Contractorôs All Risk 

Coverage: shall insure all work executed and in the course of 

execution, materials and temporary works, while on 

the Site, against all risks of physical loss or damage 

other than war and kindred risks, nuclear risks, 

unexplained shortage, cost of replacing or repairing 

items which are defective in workmanship, material 

or design, penalties, consequential losses, cash, 

vehicles, vessels, aircraft.  Cover shall provide the 

equivalent terms, conditions and perils/causes of 

loss provided under an All Risks insurance policy. 

Sum insured: Coverage shall be no less than the maximum 

probable loss of property items covered 

Deductibles: (A) arising during the construction and testing 

period: 

(1) from Storm, Tempest, Flood, Water 

Damage, Earthquake, Tsunami, Subsidence and 

Collapse ð Not more than [US$500,000] 

(2) from any other cause other than in 

(A)(1) above ð not more than [US$1,000,000] 

(B) arising out of operational testing or 

commissioning: 

(1) of turbine generators ð Not more 

than [US$500,000] 

(2) or plant other than turbine generators 

and boilers ð not more than [US$500,000] 
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Period of Cover: Actual construction, testing and commissioning 

until expiry of the warranty period. 

Insured: The Company, the Contractors and all suppliers 

and consultants, GRY, PEC and the Lenders. 

General: During the warranty period, cover shall be 

limited to the loss or damage for which the 

Construction Contractor is liable under the 

warranties of the Construction Contract.  Cover 

shall include transit within the Republic of 

Yemen of locally procured materials.  Cover 

shall cease, and be transferred to operating 

period insurance, on the day following the 

Commercial Operations Date. 

(iv) Delay in Start-Up (following Contractors All Risk): 

Coverage: shall insure against additional cost following 

delay in reaching the Commercial 

Operations Date by Required Commercial 

Operations Date as a direct result of physical 

loss of or damage to the works during 

construction or operational testing to the 

extent that such loss or damage is covered 

under the Contractorsô All Risk policy. 

Sum insured: An amount equal to the estimated debt 

service. 

Indemnity Period: 12 months. 

Insured: The Company, Lenders and O&M 

Contractor. 

Deductible: Not more than 90 days. 

Period of Cover: Actual construction, testing and 

commissioning periods of the Project from 

mobilization of the Contractors until the day 

following Commercial Operations Date. 

(c) Insurances During the Operational Period (After Commercial 

Operations Date). 

(i) All Risks Insurance: 
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Coverage: shall include all building contents, machinery, 

stock, fixtures, fittings and all other personal 

property forming party of the Complex against ñAll 

Risksò of physical loss or damage, including (but 

not limited to) those resulting from fire, lightning, 

explosion, spontaneous combustion, storm, wind, 

tempest, flood, hurricane, water damage, riot, 

strikes, malicious damage, earthquake, tsunami, 

collapse and/or loss of contents of tanks. 

Sum insured: Full replacement value of the Complex. 

Deductible: Not to exceed [US$500,000] each loss. 

Insured: The Company, the O&M Contractor, GRY, PEC 

and the Lenders. 

(ii ) Consequential Loss Following All Risks: 

Coverage: shall insure against loss of revenue due to loss 

of capacity and/or loss of output as a direct 

consequence of loss of or damage to the 

Complex and caused by a peril insured under 

All Risks insurance. 

Sum insured: An amount equal to the estimated debt service 

which will be due during the indemnity period 

following the current period of the insurance 

policy. 

Indemnity Period: 12 months. 

Deductible: Not more than 90 days of any interruption. 

Insured: The Company, the O&M Contractor and the 

Lenders. 

General: Rights of recourse against PEC, the Lenders 

and O&M Contractor shall be waived. 

(iii ) Machinery Breakdown: 

Coverage: shall insure against all machinery, plant, 

boilers and ancillary equipment forming part of 

the Complex against sudden and unforeseen 

physical loss or damage resulting from 

mechanical and electrical breakdown or 

derangement, explosion or collapse of boilers 
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and pressure vessels, electrical short circuits, 

vibration misalignment, excessive current or 

voltage, abnormal stresses, centrifugal forces, 

failure of protective or regulating devices, 

overheating, entry of foreign bodies, impact, 

collision another similar causes. 

Sum insured: Full replacement value of all machinery, plant, 

boilers, etc. 

Deductible: Not more than [US$500,000] each loss. 

Insured: The Company, the Lenders, PEC and the 

O&M Contractor. 

(iv) Consequential Loss Following Machinery Breakdown: 

Coverage: shall insure against loss of revenue due to loss 

of capacity and/or loss of output as a direct 

consequence of loss or damage to the Complex 

caused by a peril insured under machinery 

breakdown insurance. 

Sum insured: An amount equal to the estimated debt service 

which will be due during the indemnity period 

following the current period of the insurance 

policy. 

Indemnity Period: 12 months. 

Deductible: Not more than 90 days of any interruption. 

Insured: The Company, the O&M Contractor and the 

Lenders. 

General: Rights of recourse against PEC, the Lenders 

and O&M Contractor shall be waived. 

Insurance pursuant to Section 16.1(c)(i) and (iii)  may be covered 

under the same policy. 

(d) Insurance Required During the Construction Period and the 

Operational Period. 

(i) Public Liability: 

Coverage: shall insure against legal liability to third 

parties for bodily injury or damage to property 
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arising out of the construction, testing and 

commissioning and operation of the Complex 

in the Republic of Yemen. 

Sum insured: For any one claim: [US$5,000,000]. 

Deductible: Not to exceed [US$100,000] for each claim for 

damage to property.  None for injury to 

persons. 

Insured: The Company, the Lenders, the Contractors, 

the O&M Contractor, all suppliers and 

consultants, GRY, and PEC. 

Period of Cover: The actual construction, testing and 

commissioning of the Complex from 

mobilization of the Contractors until the end of 

the Term. 

(ii ) Workers Compensation and Employers Liability.  This 

coverage will include workers compensation, temporary disability and other similar 

insurance required by the Laws of Yemen. 

(e) The insurance coverage requested in this Section 16.1 and any 

ñumbrellaò or excess coverage shall be ñoccurrenceò form policies.  In the event the Company 

has ñclaims madeò form coverage for any of the coverages required under this Section 16.1, the 

Company must obtain prior approval of all such ñclaims-madeò policies from PEC. 

(f) Failure by the Company to obtain the insurance coverage identified 

in this Section 16.l shall not in any way relieve or limit the Companyôs obligations and liabilities 

under any provision of this Agreement. 

Section 16.2 Policy Endorsements.  (a)  The Company shall cause the insurers to 

provide the following endorsement items in the comprehensive or commercial general liability 

and, if applicable, umbrella or excess liability policies relating to the ownership, construction, 

operation and maintenance of the Complex provided pursuant to Section 16.l: 

(i) PEC, its directors, officers and employees shall be 

additional insurers under such policies with respect to claims arising out of or in 

connection with this Agreement; 

(ii ) The insurance shall be primary with respect to the interest 

of PEC, its directors, officers, and employees for liabilities arising in connection with the 

Project or the performance of the obligations of the Parties under this Agreement and any 

other insurance maintained by PEC shall be excess and not contributory with such 

policies; 
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(iii ) The following cross liability clause shall be made a part of 

the policy: 

ñIn the event of claims being made by reason of (i) personal and/or bodily 

injuries suffered by any employee or employees of one insured hereunder 

for which another insured hereunder is or may be liable, or (ii) damage to 

property belonging to any insured hereunder for which another insured is 

or may be liable, then this policy shall cover such insured against whom a 

claim is made or may be made in the same manner as if separate policies 

have been issued to each insured hereunder, except with respect to the 

limits of insuranceò; 

(iv) The insurer shall waive all rights of subrogation against 

PEC, its officers, directors and employees; and 

(v) Notwithstanding any provision of the policy, the policy 

may not be canceled, non-renewed or materially changed by the insurer without giving 

thirty (30) Days, except in the case of non-payment, in which case it will be ten (10) 

Days, prior written notice to PEC.  All other terms and conditions of the policy shall 

remain unchanged. 

(b) [The Company shall cause the insurers to provide the 

endorsements referred to in Section 16.2(a) (i), (ii), (iv) and (v) in the fire and perils and 

machinery breakdown policies covering the Complex.]
44

 

Section 16.3 Certificates of Insurance and PEC as Additional Insured.  (a)  The 

Company shall provide PEC with certificates of insurance evidencing the policies and 

endorsements listed above.  If Company shall fail to procure or maintain any insurance required 

pursuant to this Section, then PEC shall have the right to procure such insurance in accordance 

with the requirements of this Section and to charge the full cost thereof to Company.  The 

Company shall be named as the loss payee on any such insurance procured by PEC subject to 

this Section 16.3. 

(b) To the extent that PEC can be named as an additional insured on any fire, perils, 

casualty, and liability insurance policies covering the Complex, PEC shall be so named by the 

Company; provided, that PEC shall agree to subordinate its interest in all such policies (except 

general liability coverage) to the interests of the Lenders therein. 

Section 16.4 Effects of Force Majeure.  (a)  Following a Political Force Majeure Event, 

to the extent that the insurance required by Section 16.1 is not available to the Company at 

commercially reasonable rates due to the occurrence of the Political Force Majeure Event, upon 

notice to PEC by the Company, the additional cost of such insurance attributable to the 

occurrence of the Political Force Majeure Event shall be recoverable by the Company from PEC 

and treated as a Pass-Through Item. 
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(b) The additional compensation provided as a Pass-Through under 

Section 16.4(a) shall adjust over time to reflect the then-applicable additional cost of insurance 

attributable to the Political Force Majeure Event.  The additional compensation shall cease as 

soon as the Companyôs insurance premiums are no longer affected by the Political Force 

Majeure Event. 

(c) The additional cost of insurance identified in Section 16.4(a) shall 

be determined by an expert in conformance with the provisions of Section 13.2.  From time to 

time, at the request of PEC or the Company, in order to provide for adjustments pursuant to 

Section 16.4(b), the expert will determine the extent to which the Companyôs insurance rates are 

then affected by the Political Force Majeure Event. 

(d) [In the event that the Company is unable to obtain any portion of 

the insurance at commercially reasonable rates due to the occurrence of the Political Force 

Majeure Event, in lieu of making payments to the Company, PEC in its sole discretion may elect 

to procure the insurance (or the unavailable portion thereof) on behalf of the Company and 

deduct [five percent (5%)] of the escalable component of the then-prevailing Capacity Payments 

as full compensation therefor.  The Company shall be named as the loss payee on any such 

insurance procured by PEC pursuant to this Section 16.4(d).]
45

 

Section 16.5 Reporting Requirements.  The Company shall cause its insurers or agents 

to provide PEC with certificates of insurance evidencing the policies and endorsements listed 

above.  The Company shall provide PEC with copies of any underwritersô reports or other 

reports received by the Company from any insurer; provided, that PEC shall not disclose such 

reports to any other person except as necessary in connection with administration and 

enforcement of this Agreement or as may be required by any Governmental Entity having 

jurisdiction over PEC and shall use and internally distribute such reports only as necessary in 

connection with the administration and enforcement of this Agreement. 

Section 16.6 Company Failure to Obtain Insurance.  If the Company shall fail to 

procure or maintain any insurance required pursuant to this Article XVI , then PEC shall have the 

right to procure such insurance and shall be entitled to offset the premiums paid for such 

insurance against any amounts owed to the Company pursuant to the terms of this Agreement.  

The Company shall be named as the loss payee on any such insurance procured by PEC pursuant 

to this Section 16.6. 

ARTICLE XVII  

 

TAXES 

Section 17.1 Taxes Applicable to the Company.  Subject to the terms of the 

Implementation Agreement, all present and future federal, provincial, municipal or other lawful 

taxes, duties, levies, or other impositions applicable to the Company, the Complex, the Project 

and the Companyôs other assets shall be paid by the Company in a timely fashion.  Nothing 

herein, however, shall in any way limit or override any provisions of the Implementation 
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Agreement, that provide certain tax exemptions, or this Agreement, that allow certain taxes and 

charges to be reimbursed to the Company through adjustments to the Tariff. 

Section 17.2 Taxes Applicable to PEC.  All present and future federal, provincial, 

municipal or other lawful taxes, duties, levies, or other impositions applicable to PEC arising 

from or in connection with its rights and obligations under this Agreement shall be paid by PEC 

in a timely fashion. 

ARTICLE XVIII  

 

NOTICES 

Section 18.1 Addresses and Addressees.  Except as otherwise expressly provided in this 

Agreement, all notices or other communications to be given or made hereunder shall be in 

writing, shall be addressed for the attention of the persons indicated below and shall either be 

delivered personally or sent by courier, registered or certified mail or facsimile.  The addresses 

for service of the Parties and their respective facsimile numbers shall be: 

If to the Company:  

 

Address: 

Attention:  

If to PEC: 

 

Address: 

Attention:  

All notices shall be deemed delivered (a) when presented personally, (b) if received on a 

Business Day for the receiving Party, when transmitted by facsimile to the receiving Partyôs 

facsimile number specified above and, if received on a Day that is not a Business Day for the 

receiving Party, on the first Business Day following the date transmitted by facsimile to the 

receiving Partyôs facsimile number specified above, (c) one (1) Day after being delivered to a 

courier for overnight delivery, addressed to the receiving Party, at the address indicated above 

(or such other address as such Party may have specified by written notice delivered to the 

delivering Party at its address or facsimile number specified above in accordance herewith) or (d) 

five (5) Days after being deposited in a regularly maintained receptacle for the postal service in 

the Republic of Yemen, postage prepaid, registered or certified, return receipt requested, 

addressed to the receiving Party, at the address indicated above (or such other address as the 

receiving Party may have specified by written notice delivered to the delivering Party at its 

address or facsimile number specified above in accordance herewith).  Any notice given by 

facsimile shall be confirmed in writing delivered personally or sent by registered or certified 

mail, but the failure to so confirm shall not void or invalidate the original notice if it is in fact 

received by the Party to which it is addressed. 
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Section 18.2 Changes of Address.  Any Party may notify the other Parties of a change 

to its name, relevant addressee, address or facsimile number to which such notices and 

communications to it are to be delivered or mailed. 

ARTICLE XIX  

 

MISCELLANEOUS PROVISIONS 

Section 19.1 Amendment.  (a)  All additions, amendments and variations to this 

Agreement shall be binding only if in writing, expressly stated to be such an addition, 

amendment or variation, and signed by duly authorized representatives of the Parties. 

(b) No amendment or modification of this Agreement shall be 

effective without the prior written consent of GRY if and to the extent that such amendment or 

modification increases the obligations or liabilities of GRY under this Agreement or the 

Guarantee. 

Section 19.2 Headings.  The headings contained in this Agreement are used solely for 

convenience and do not constitute a part of this Agreement nor shall such headings be used in 

any manner to aid in the construction or interpretation of this Agreement. 

Section 19.3 Third Parties.  This Agreement is intended solely for the benefit of the 

Parties hereto and, except for rights expressly granted to Lenders, nothing in this Agreement 

shall be construed to create any duty to, standard of care with reference to, or any liability to, any 

person not a Party to this Agreement. 

Section 19.4 No Waiver.  No waiver by either Party of any default or defaults by the 

other Party in the performance of any of the provisions of this Agreement: 

(i) shall operate or be construed as a waiver of any other or 

further default or defaults whether of a like or different character; or 

(ii ) shall be effective unless in writing duly executed by a duly 

authorized representative of such Party. 

(b) Neither the failure by either Party to insist on any occasion upon 

the performance of the terms, conditions and provisions of this Agreement nor time or other 

indulgence granted by one Party to the other shall act as a waiver of such breach or acceptance of 

any variation or the relinquishment of any such right or any other right hereunder, which shall 

remain in full force and effect. 

(c) Settlement or waiver of any Dispute or breach related to Articles 

V, X, and XI I, and Sections 3.1 and 4.1 shall be effective only if agreed to, in writing, by both 

PEC and GRY. 

Section 19.5 Relationship of the Parties.  This Agreement shall not be interpreted or 

construed to create an association, joint venture, or partnership between the Parties or to impose 
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any partnership obligation or liability upon either Party.  Neither Party shall have any right, 

power or authority to enter into any agreement or undertaking for, or act on behalf of, or to act as 

or be an agent or representative of, or to otherwise bind, the other Party. 

Section 19.6 Survival.  Cancellation, expiration or earlier termination of this Agreement 

shall not relieve the Parties of obligations that by their nature should survive such cancellation, 

expiration or termination, including, without limitation, warranties, remedies, promises of 

indemnity and confidentiality.  

Section 19.7 Official Language.  The language for the purpose of administering and 

interpreting this Agreement, including any arbitration hereunder, shall be English. 

Section 19.8 Choice of Law.  This Agreement and the rights and obligations hereunder 

shall be interpreted, construed and governed by the laws of England. 

Section 19.9 Entirety.  This Agreement and the Schedules attached hereto are intended 

by the Parties as the final expression of their agreement on the matters contained herein and are 

intended also as a complete and exclusive statement of the terms of their agreement with respect 

to the Net Electrical Energy Output and Dependable Capacity sold and purchased hereunder.  All 

prior written or oral representations, understandings, offers or other communications of every 

kind pertaining to the sale or purchase of Net Electrical Energy Output and Dependable Capacity 

hereunder to PEC by the Company are hereby abrogated and withdrawn. 

Section 19.10 Assignment.  (a)  This Agreement may not be assigned by either Party 

other than by mutual agreement between the Parties in writing. 

(b) Notwithstanding the foregoing, for the purpose of financing the 

Project, the Company may assign to, or grant a security interest in favor of, the Lenders in its 

rights and interests under or pursuant to (i) this Agreement, (ii) any agreement or document 

included within the Security Package, (iii) the Complex, (iv) the Site, (v) the movable, 

immovable and intellectual property of the Company, or (vi) the revenues or any of the rights or 

assets of the Company.  The Company shall not create any security over its rights and interests 

under this Agreement without the prior written consent of PEC except as already provided 

above. 

(c) The Lenders shall have no obligation to PEC under this Agreement 

until such time as the Lenders or their designees succeed to the Companyôs interest under this 

Agreement, whether by exercise of their rights or remedies under the Financing Agreements or 

otherwise, in which case the Lenders or their designees shall give written notice of such 

succession (a ñSuccession Noticeò) to PEC and assume liability for all of the Companyôs 

obligations under this Agreement, including without limitation payment of any amounts due and 

owing to PEC for payment defaults by the Company under this Agreement (other than, so long 

as the liability insurance required by Section 16.1 has been and is in effect, damages or penalties 

incurred by the Company under Section 15.2(b)), arising during the period prior to the Lendersô 

or such designeesô succession to the Companyôs interest in and under this Agreement; provided 

that any liability of the Lenders or their designees shall be strictly limited to the Lendersô interest 

in the Complex.  Notwithstanding the foregoing, PEC shall not be prevented from terminating 
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this Agreement in respect of any liability of the Company arising under Section 15.2(b) that is 

not assumed by the Lenders.  Except as otherwise set forth in the immediately preceding 

sentence, none of the Lenders or their designees shall be liable for the performance or 

observance of any of the obligations or duties of the Company under this Agreement, nor shall 

the assignment by the Company of this Agreement to the Lenders give rise to any duties or 

obligations whatsoever on the part of any of the Lenders owing to PEC. 

Upon notification by the Lenders or the Agent to PEC of the occurrence and continuance 

of an event of default under the Financing Agreements and the succession of the Lenders to the 

Companyôs interests in and under this Agreement, the Lenders shall have the right, among 

others, to (i) take possession of the Complex and, prior to the Commercial Operations Date, 

complete construction of the Complex and operate the same and, after the Commercial 

Operations Date, operate the same, and (ii) cure any continuing Company Event of Default under 

this Agreement as provided in Section 2.5.  Without the requirement of obtaining any further 

consent from PEC, upon the exercise by the Lenders or their designees of any of the remedies set 

forth in the Financing Agreements, the Lenders may assign their rights and interests and the 

rights of the Company under this Agreement to a Transferee acceptable to GRY so long as such 

Transferee shall assume all of the obligations of the Company under this Agreement. 

Upon such assignment and assumption, the Lenders shall be relieved of all obligations 

under this Agreement arising after such assignment and assumptions. 

(d) As used herein, a ñTransfereeò shall be a person who (i) is a 

company organized under the laws of Yemen, (ii) either is an experienced and qualified power 

plant operator or who shall have agreed to engage the services of a person who is an experienced 

and qualified power plant operator, (iii) shall have paid all amounts, if any, then due and payable 

to PEC under this Agreement, and (iv) shall have expressly assumed in writing for the benefit of 

PEC the ongoing obligations of the Company under this Agreement (including the obligation of 

the Company to maintain and operate the Complex in accordance with the requirements of this 

Agreement). 

(e) At the request of the Company, delivered to PEC not less than 

thirty (30) Days in advance PEC shall execute and deliver at the Financial Closing, all such 

acknowledgments to the Lenders or their designees of any security created in accordance with 

this Section 19.10 as are reasonably requested by the Company and the Lenders to give effect to 

the foregoing. 

(f) Notwithstanding the foregoing, PEC shall have the right to assign 

this Agreement to [        ] or any other entity or entities assuming all or part of PECôs rights and 

obligations in connection with the transmission or distribution of Net Electrical Energy Output; 

provided, that GRY without interruption guarantees the performance of [                ] or such other 

succeeding entity or entities on the same terms and conditions as the Guarantee or such other 

commercial security is provided for the obligations of the succeeding entity or entities that in the 

reasonable business judgment of the Company provides an adequate alternative to the Guarantee 

and all of PECôs obligations under this Agreement are assigned pursuant to law to or 

contractually assumed, through a novation, by one or more entities, each of which has the legal 

capacity and appropriate commercial function to perform such obligations. 
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Section 19.11 Confidentiality.  (a)  Each of the Parties and their contractors, consultants 

and agents shall hold in confidence all documents and other information whether technical or 

commercial supplied to it by or on behalf of the other Party relating to the design, construction, 

insurance, operation, maintenance, management and financing of the Complex and all 

information and documents obtained by it in the course of any inspection performed in 

accordance with the terms of this Agreement, and shall not, save as required by law or 

appropriate regulatory authorities, prospective Lenders to, or investors in, the Company and their 

professional advisers, publish or otherwise disclose or use the same for its own purposes 

otherwise than as may be required to perform its obligations under this Agreement.  

Notwithstanding the above, nothing herein contained shall preclude the use of provisions similar 

to those contained in this Agreement and the other Agreements referred to herein and in 

agreements prepared and issued in connection with other projects. 

(b) The provisions of paragraph (a) above shall not apply to: 

(i) any information in the public domain otherwise than by 

breach of this Agreement; 

(ii ) information in the possession of the receiving Party thereof 

before divulgence as aforesaid, and which was not obtained under any obligation of 

confidentiality; and 

(iii ) information obtained from a third party who is free to 

divulge the same, and which is not obtained under any obligation of confidentiality. 

Section 19.12 Successors and Assigns.  This Agreement shall be binding upon, and inure 

to the benefit of, the Parties hereto and their respective successors and permitted assigns. 

Section 19.13 No Liability for Review.  No review and approval by PEC of any 

agreement, document, instrument, drawing, specifications or design proposed by the Company 

shall relieve the Company from any liability that it would otherwise have had for its negligence 

in the preparation of such agreement, document, instrument, drawing, specification or design or 

failure to comply with the applicable Laws of Yemen with respect thereto, or to satisfy the 

Companyôs obligations under this Agreement, the Implementation Agreement and the other 

documents comprising the Security Package, nor shall PEC be liable to the Company or any 

other person by reason of its review and approval of an agreement, document, instrument, 

drawing, specification, or design. 

Section 19.14 No Third Party Beneficiaries.  This Agreement shall not confer any right 

of suit or action whatsoever on any third party except for the rights granted to the Lenders. 

Section 19.15 Affi rmation.  The Company and PEC declare and affirm that neither Party 

has paid nor has it undertaken to pay and that it shall in the future not pay any bribe, pay-offs, 

kick-backs or unlawful commission and that it has not in any other way or manner paid any 

sums, whether in the currency of the Republic of Yemen or foreign currency and whether in the 

Republic of Yemen or abroad, or in any other manner given or offered to give any gifts and 

presents in the Republic of Yemen or abroad to any person or company to procure this 
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Agreement, and the Company and PEC undertake not to engage in any of the said or similar acts 

during the term of and relative to this Agreement. 

Section 19.16 Approval Not to be Unreasonably Withheld or Delayed.  Unless otherwise 

provided herein with respect to a particular provision, whenever the acceptance, consent or 

approval of a Party is required herein, such acceptance, consent or approval shall not be 

unreasonably withheld or delayed by such Party. 

Section 19.17 Double Jeopardy.  A final, non-appealable order issued in a proceeding 

initiated by GRY and based upon a claim of breach of the Implementation Agreement shall be 

with prejudice to any proceedings against the Company that PEC could otherwise bring for 

breach by the Company of substantially the same obligations under this Agreement.  Nothing in 

this Section shall prevent PEC and GRY from separately initiating proceedings to terminate this 

Agreement and the Implementation Agreement, respectively, pursuant to Sections 2.2 and 2.4 of 

this Agreement and Sections [ ]  of the Implementation Agreement
46

. 

[Signature Page Follows] 

                                                 
46

  NTD: To coordinate with Implementation Agreement. 
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IN WITNESS WHEREOF the Parties have executed and delivered this Agreement as of 

the date first above written. 

PUBLIC ELECTRICITY CORPORATION 

REPUBLIC OF YEMEN 

By:    

Name: 

Title: 

[NAME OF COMPANY] 

By:    

Name: 

Title: 
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SCHEDULE 1  

MINIMUM FUNCTIONAL SPECIFICATIONS  

[TO BE DEVELOPED BY THE PARTIES] 
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SCHEDULE 2  

TECHNICAL LIMITS AND CONTRACTED CHARACTERISTICS  

[TO BE DEVELOPED BY THE PARTIES] 
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SCHEDULE 3  

INTERCONN ECTION AND TRANSMISSION FACILITIES  

[TO BE DEVELOPED BY THE PARTIES] 
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SCHEDULE 4 

COMMISSIONING AND TESTING  

[TO BE DEVELOPED BY THE PARTIES] 
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SCHEDULE 5 

METERING STANDARDS AND TESTING 

[TO BE DEVELOPED BY THE PARTIES] 
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SCHEDULE 6 

TARIFF , INDEXATION AND ADJUSTMENT  

 

 1. Introduction and Definitions 

 1.1 This Schedule 6 shall be read in conjunction with, and is subject to, the 

provisions of Article X of the Agreement of which this Schedule 6 is a part.  To the 

extent that any provision of this Schedule 6 is inconsistent with any provision of Article 

X, the provisions of Article X shall prevail.  References to Articles and Sections are to 

Articles and Sections of this Schedule 6 unless indicated otherwise.  References to Tables 

and Annexes are to the Tables and Annexes to this Schedule 6. 

 1.2 Payments to be made to the Company under the Power Purchase 

Agreement shall be calculated in accordance with this Schedule 6, and adjusted from time 

to time as provided herein. 

 1.3 The procedures for the presentation and payment of invoices as set forth in 

Article X of the Agreement shall apply to all invoices referred to in this Schedule 6. 

 1.4 Definitions 

Capitalized terms used and not defined herein are used herein as defined in the 

Power Purchase Agreement.  Without prejudice to the generality of Section 1.1, for the purposes 

of this Schedule 6 the following words and phrases shall bear the meanings ascribed thereto: 

ñAssumptionsò has the meaning ascribed thereto in Section 2.5(a). 

ñCapacity Paymentò has the meaning ascribed thereto in Section 2.2.  

ñCompany True-Up Paymentò has the meaning ascribed thereto in Section 

2.4(a)(i). 

ñCustoms Authorityò shall bear the meanings ascribed in Section 1 of the 

Implementation Agreement.
47

 

ñCustom Duties and VATò shall bear the meaning ascribed in Section 1 of the 

Implementation Agreement.
48

 

ñEnergy Paymentò has the meaning ascribed thereto in Section 2.2(b).  

ñForeign Investorsò means shareholders of the Company who are foreigners or 

non-residents of the Republic of Yemen holding dual nationalities. 

                                                 
47

 NTD: To coordinate with Implementation Agreement. 
48

 NTD: To coordinate with Implementation Agreement. 
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ñForeign Lendersò means the Lenders that are not incorporated under the Laws of 

Yemen providing foreign currency loans to the Company under the Financing Agreements.  

ñGas Paymentò bears the meaning ascribed thereto in Section 2.2(b). 

 ñIndexation Dateò has the meaning ascribed thereto in Section 2.2(a)(i). 

ñInflation True-Up Paymentò has the meaning ascribed thereto in Section 

2.4(b)(ii). 

ñPEC True-Up Paymentò has the meaning ascribed thereto in Section 2.4(a)(ii). 

ñPlant Factorò has the meaning ascribed thereto in Section 2.2(b). 

ñReference Capacity Priceò has the meaning ascribed in Section 2.1(c).  

ñReference Dateò means [      ].  

ñReference Energy Priceò has the meaning ascribed in Section 2.1(d).  

ñReference Escalable Capacity Priceò has the meaning ascribed thereto in Section 

2.1(c)(ii).  

ñReference Foreign Escalable Capacity Priceò has the meaning ascribed thereto in 

Section 2.1(c)(ii). 

ñReference Foreign Variable Operation and Maintenance Priceò has the meaning 

ascribed thereto in Section 2.1(d)(i). 

ñReference Gas Priceò has the meaning ascribed thereto in Section 2.1(d)(ii). 

ñReference Heat Rateò has the meaning ascribed thereto in Section 2.1(d)(ii). 

 ñReference Local Escalable Capacity Priceò has the meaning ascribed thereto in 

Section 2.1(c)(ii).  

ñReference Local Variable Operation and Maintenance Priceò has the meaning 

ascribed thereto in Section 2.1(d)(i). 

 ñReference Non-Escalable Capacity Priceò has the meaning ascribed thereto in 

Section 2.1(c)(i). 

ñReference Tariffò means the Reference Capacity Price and the Reference Energy 

Price.  

ñReference Variable Operation and Maintenance Priceò has the meaning ascribed 

thereto in Section 2.1(d)(i). 
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ñStart-Up Paymentsò means compensation payable by PEC to the Company for 

Start-Up pursuant to Section 2.6.  

ñSTC Reference Dateò has the meaning ascribed thereto in Section 2.7(c)(iii) . 

ñSTR Reference Dateò has the meaning ascribed thereto in Section 2.7(c). 

ñVariable Operation and Maintenance Paymentò has the meaning ascribed thereto 

in Section 2.2(b). 

 2. Commercial Terms 

  2.1 Reference Tariff.  (a)  The Company and PEC have agreed to the 

Reference Tariff, assuming conditions as in existence on the Reference Date, for the 

purchase of Dependable Capacity and Net Electrical Energy Output which is specific for 

each Agreement Year throughout the Term.  Each annual Reference Tariff is composed 

of two components: 

  (i) Reference Capacity Price; and 

  (ii)  Reference Energy Price. 

(b) From and after the Commercial Operations Date, the Capacity 

Payment and Energy Payment payable to the Company for Dependable Capacity 

and Net Electrical Energy Output, respectively, in any period, during the Term 

shall be calculated based on the Reference Capacity Price and the Reference 

Energy Price respectively as provided in this Section 2. 

(c) The ñReference Capacity Priceò for each Agreement Year is made 

up of two components: 

  (i) The reference non-escalable component (the ñReference 

Non-Escalable Capacity Priceò); and  

  (ii)  The reference escalable component consisting of the 

reference foreign escalable capacity price (the ñReference Foreign Escalable 

Capacity Priceò) and the reference local escalable capacity price (the ñReference 

Local Escalable Capacity Priceò) (together defined as the ñReference Escalable 

Capacity Priceò). 

  (d) The ñReference Energy Priceò is made up of two components: 

  (i) The reference variable operation and maintenance 

component consisting the reference foreign variable operation and maintenance 

component (the ñReference Foreign Variable Operation and Maintenance Priceò) 

and the local variable operation and maintenance component (the ñReference 

Local Foreign Variable Operation and Maintenance Priceò) (together defined as 

the ñReference Variable Operation and Maintenance Priceò). 
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  (ii)  The price payable by PEC for one (1) kWh of Net 

Electrical Energy Output for the Gas consumed during operation of the Complex 

at the net heat rate for various Plant Factor (PFh) set out in Table B of Schedule 6 

(such heat rates referred to as the ñReference Heat Ratesò) (the ñReference Gas 

Priceò). 

  (e) The Reference Non-Escalable Capacity Price, the Reference 

Foreign Escalable Capacity Price, the Reference Local Escalable Capacity Price, the 

Reference Foreign Variable Operation and Maintenance Price, and the Reference Local 

Variable Operation and Maintenance Price for each Agreement Year are provided in 

Table A of Schedule 6. 

  2.2 Capacity and Energy Payments. 

  (a) Capacity Payment.  From and after the Commercial Operations 

Date, PEC shall pay to the Company, for each Month, Capacity Payment, in 

accordance with Section 10.6(a) of the Agreement, for making available the 

Dependable Capacity in such Month, which shall be calculated as follows: 

CPmn = CPNEmn + CPEmn 

where: 

CPmn = Capacity Payment payable for Month ñmò of Agreement Year ñnò in Rial. 

CPNEmn = Non-Escalable Capacity Payment payable for Month ñmò of Agreement 

Year ñnò in Rial and calculated as set out in subsection (i) below. 

CPEmn = Escalable Capacity Payment payable for Month ñmò of Agreement Year 

ñnò in Rial and calculated as set out in subsection (ii ) below. 

  (i) Calculation of CPNE 

CPNEmn  =  RNECPn x CEm x DCm 

where: 

RNECPn = Reference Non-Escalable Capacity Price as set forth in Column 2 of 

Table A in Schedule 6 for Agreement Year ñnò denominated in 

Dollars per kW-Month. 

CEm = the rate at which [      ] Bank (in the absence of [     ] Bank, any other 

bank(s) to be agreed upon by PEC and Company) sells one Dollar in 

exchange for Rial, as determined by [     ] Bank in the published daily 

Exchange Rates Bulletin or any latest official letter or circular or quote 

(as that expression is defined or used by [   ] Bank), on the first Day of 

the Month immediately following the Month ñmò (each such date shall 

be defined as the ñIndexation Dateò). 
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DCm = the quotient of which the numerator is (A) (1) the sum of each 

Dependable Capacity, determined only, by a test conducted pursuant 

to Section 8 of this Agreement, in effect during the Month ñmò 

multiplied by (2) the number of hours that each such Dependable 

Capacity was in effect during such Month ñmò, and the denominator is 

(B) the total number of hours in such Month ñmò: 

[provided that: 

(A) if such Dependable Capacity in effect for any period is: 

(1) below the Actual Initial Dependable Capacity; but  

(2) equal or above ninety five (95)% of Actual Initial 

Dependable Capacity,  

for the purpose of calculating DCm the  Dependable Capacity 

for such period shall be deemed to be equal to the Actual Initial 

Dependable Capacity]
49

; and 

save as provided for in (A) above, Dependable Capacity shall only be 

determined by a test conducted pursuant to Section 8 of this 

Agreement and shall not be reduced or adjusted for any other reasons, 

such as Scheduled Outages, Maintenance Outages, Forced Outages, 

Partial Forced Outages, Force Majeure Events and any other event 

which reduces or interrupts the Complexôs generating capacity under 

this Agreement.  If the anniversary of the Commercial Operations Date 

occurs on a date which is not the first Day of the Month, then for 

Month ñmò in which the anniversary of the Commercial Operations 

Date occurs each Year, the Non-Escalable Capacity Payment shall be 

calculated as follows: 

CPNErn(n, n+1) = ((RNECPn x D + RNECP(n+1) x (M-D))/M) x 

CEm x DCm 

where: 

CPNErn(n, n+1) =  Non-Escalable Capacity Payment in Month ñmò 

in which Agreement Year ñnò ends and 

Agreement Year ñn+lò starts, respectively. 

ñnò and ñn+1ò =  Two consecutive Agreement Years which end 

and start in Month ñmò respectively. 

RNECPn = Reference Non-Escalable Capacity Price as set 

forth in Column 2 of Table A in Schedule 6 for 

                                                 
49

  To discuss whether this should apply. 



  

6 
500170080v3 

Agreement Year ñnò denominated in Dollars per 

kW-Month. 

RNECP(n+1) = Reference Non-Escalable Capacity Price as set 

forth in Column 2 of Table A in Schedule 6 for 

Agreement Year ñn+lò denominated in Dollars 

per kW-Month. 

D = Number of Days in Month ñmò of Agreement 

Year ñnò. 

M = Number of Days in Month ñmò. 

  (ii)  Calculation of CPE 

CPEmn  =  CPE(US) mn + CPE(YER) mn 

where: 

CPEmn = Escalable Capacity Payment payable for Month ñmò of Agreement 

Year ñnò in Rial. 

CPE(US)mn = Foreign Escalable Capacity Payment denominated in Dollars and 

payable in Rials for Month ñmò of Agreement Year ñnò and 

calculated as follows: 

CPE(US)mn  =  RECP(US)n x CEm x FIIFqm x DCm 

CPE(YER)mn = Local Escalable Capacity Payment denominated in Rials and 

payable in Rials for Month ñmò of Agreement Year ñnò and 

calculated as follows: 

CPE(YER)mn  =  RECP(YER)n x LIIFqm x DCm 

where: 

RECP(US)n= Reference Foreign Escalable Capacity Price denominated in 

Dollars per kW-Month for Agreement Year ñnò as set forth 

in Column 3 of Table A of Schedule 6. 

CEm = the rate at which [      ] Bank (in the absence of [     ] Bank, 

any other bank(s) to be agreed upon by PEC and Company) 

sells one Dollar in exchange for Rial, as determined by [     ] 

Bank in the published daily Exchange Rates Bulletin or any 

latest official letter or circular or quote (as that expression is 

defined or used by [   ] Bank), on the first Day of the Month 

immediately following the Month ñmò. 
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FIIFqm = Foreign Inflation Indexation Factor applicable to the Month 

ñmò which shall be equal to: 

PI(US)qm / PI(US)b 

where: 

PI(US)qm = the value of the United States Consumer Price Index, as 

published in the publication of the International Monetary 

Fund entitled ñInternational Financial Statisticsò, for the 

first day of the Quarter ñqò (i.e. 1 January, 1 April, 1 July 

and 1 October) in which the Month ñmò occurs: 

 provided, that for the Quarter in which the Commercial 

Operations Date occurs, such value shall be that published 

on the Commercial Operations Date or, if no such value is 

published on such date, the value published on the most 

recent date of publication preceding the Commercial 

Operations Date; 

PI(US)b= the value of the United States Consumer Price Index as 

published in the publication of the International Monetary 

Fund entitled ñInternational Financial Statisticsò for [insert 

reference date], namely [  ] (based on United States 

Consumer Price Index value 100 at Year [  ]). 

RECP(YER)n= Reference Local Escalable Capacity Price denominated in 

Rials per kW-Month for Agreement Year ñnò as set forth in 

Column 4 of Table A in Schedule 6. 

LIIF qm =  Local Inflation Indexation Factor applicable to the Month 

ñmò and shall be calculated as follows: 

LIIF qm  =  PI(YER)qm / PI(YER)b 

where: 

PI(YER)qm = the value of the Yemen Consumer Price Index, as published 

by the [Yemen] Bank, for the first day of the Quarter ñqò 

(i.e. 1 January, 1 April, 1 July, and 1 October) in which the 

Month ñmò occurs; 

 provided, that for the Quarter in which the Commercial 

Operations Date occurs, such value shall be that published 

on the Commercial Operations Date or, if no such value is 

published on such date, the value published on the most 

recent date of publication preceding the Commercial 

Operations Date; 
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PI(YER)b =  the value of the Yemen Consumer Price Index as published 

by the [Yemen] Bank for [insert reference date], namely [  

] (based on Yemen Consumer Price Index value 100 at 

Yemen Fiscal Year [   ]). 

DCm = This has the meaning as specified above. 

  (b) Energy Payment.  From and after the Commercial Operations 

Date, PEC shall pay to the Company, for each Month, the Energy Payment in accordance 

with Section 10.6(a) of the Agreement for Net Electrical Energy Output generated and 

supplied to PEC which shall be calculated as follows: 

EPmn  = VOMPmn + FPmn 

where: 

EPmn = Energy Payment payable in Rial for Month ñmò of Agreement Year ñnò. 

VOMPmn = Variable Operation and Maintenance Payment payable in Rial for Month 

ñmò of Agreement Year ñnò and calculated as set out in subsection (i) 

below. 

FPmn = Gas Payment payable in Rial in Month ñmò of Agreement Year ñnò and 

calculated as set out in subsection (ii ) below. 

  (i) Calculation of VOMP 

VOMPmn  =  VOMP(US)mn  +  VOMP(YER)mn 

where: 

VOMP(US)mn = Foreign Variable Operation and Maintenance Payment denominated 

in Dollars and payable in Rials for Month ñmò of Agreement Year 

ñnò and calculated as follows: 

H 

VOMP(US)mn  =  ((RVOMP(US)n x CEm x FIIFqm) x ä NEOh 
h=1 

where: 

RVOMP(US)n  = Reference Foreign Variable Operation and Maintenance 

Price denominated in Dollars per kWh for the Agreement 

Year ñnò as set forth in Column 5 of Table A of Schedule 

6. 

CEm  = the rate at which [      ] Bank (in the absence of [     ] Bank, 

any other bank(s) to be agreed upon by PEC and Company) 

sells one Dollar in exchange for Rial, as determined by [     
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] Bank in the published daily Exchange Rates Bulletin or 

any latest official letter or circular or quote (as that 

expression is defined or used by [   ] Bank), on the first Day 

of the Month immediately following the Month ñmò. 

FIIFqm  = This shall have the meaning as specified above. 

NEOh  = Net Electrical Energy Output measured in kWh during 

interval ñhò in Month ñmò in kWh. 

h  = each 30 minute interval ending on an hour or half-hour 

during which the Net Electrical Energy Output was made 

available by the Company for sale to PEC and purchased 

by PEC pursuant to this Agreement. 

H  = Total number of ñhò in Month ñmò. 

VOMP(YER)mn= Local Variable Operation and Maintenance Payment denominated in 

Rials and payable in Rials for Month ñmò of Agreement Year ñnò and 

calculated as follows: 

H 

VOMP(YER)mn  =  ((RVOMP(YER)n x LIIFqm) x ä NEOh 
h=l 

where: 

RVOMP(YER)n  = Reference Local Variable Operation and Maintenance Price 

denominated in Rials per kWh for the Agreement Year ñnò 

as set forth in Column 6 of Table A of Schedule 6. 

LIIF qm  = This shall have the meaning as specified above. 

NEOh  = Net Electrical Energy Output measured in kWh during 

interval ñhò in Month ñmò in kWh. 

h  = each 30 minute interval ending on an hour or half-hour 

during which the Net Electrical Energy Output was made 

available by the Company for sale to PEC and purchased 

by PEC pursuant to this Agreement. 

H  = Total number of ñhò in Month ñmò. 

  (ii)  Calculation of FP 

H 
FPmn = ä (TCEhm x (GPh / (0.95 x 1.055)) 

h=1 
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where: 

GPh = Gas Price, as defined in the Fuel Supply Agreement, applicable for the 

interval ñhò in Month ñmò and payable in Rial per MSCF (without applying 

any adjustment pursuant to [Section 7.2] of the Fuel Supply Agreement for 

the actual Btu content of the Gas above or below the assumed [   ] Btu of 

HHV per SCF of Gas), where HHV, MSCF, Btu and SCF shall have the 

meanings ascribed thereto in the Fuel Supply Agreement. 

TCEhm = Thermal consumption of energy for Gas based on the Reference Heat Rates 

applicable during interval ñhò in Month ñmò measured in Gigajoule (GJ) and 

calculated as follows: 

TCEhm = ((HRh x NEOh) / (1,000,000)) 

where: 

NEOh = Net Electrical Energy Output measured in kWh during interval 

ñhò in Month ñmò in kWh. 

HRh = Reference Heat Rate corresponding to the Plant Factor (PFh) as 

set forth in Table B of Schedule 6 and expressed in kilo Joule (kJ) 

/ kWh, as follows: 

where: 

PFh = Plant Factor, expressed as a percentage of Dependable Capacity, 

during the interval ñhò in the Month ñmò and calculated as 

follows: 

PFh = ( ACh / DCh ) x 100 

where: 

DCh = The Dependable Capacity in kW in effect during the 

interval ñh" in the Month ñmò as determined by the 

most recent Annual Capacity Test prior to interval 

ñhò; 

[provided that if such Dependable Capacity in effect 

for any period is: 

(A) below the Initial Dependable Capacity; but 

(B) equal or above ninety five (95)% of Initial 

Dependable Capacity, 
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for the purpose of calculating DCh, the Dependable 

Capacity for such period shall be deemed to be equal 

to the Actual Initial Dependable Capacity; and]
50

 

ACh = The actual average capacity in kW in effect during the 

interval ñhò in the Month ñmò after adjusting for the 

average ambient dry-bulb temperature, ambient 

relative humidity, ambient cooling water temperature 

and ambient barometric pressure existing during 

interval ñhò to the Reference Site Conditions and 

calculated as follows: 

ACh = (NEOh / (0.5 x CFtemp x CFwtemp x CFrh x CFbp)) 

where: 

CFtemp, 

CFwtemp, 

CFrh, 

CFbp 

= Correction factors to be provided by the Company prior to the Financial 

Closing for adjusting the average measured capacity for average 

ambient dry-bulb temperature, ambient cooling water temperature, 

relative humidity and barometric pressure, respectively, existing during 

the time of such measurement, to the Reference Site Conditions. 

  

(c) Energy Payment During Commissioning 

 (i) Prior to Commercial Operations Date, PEC shall pay to the 

Company, Monthly in arrears in accordance with Section 10.3(a) of the 

Agreement, the Energy Payment for the Net Electrical Energy Output delivered 

during testing and Commissioning of the Complex. 

 (ii)  Such payment shall be calculated using: 

(A) the Reference Variable Operation and Maintenance 

Price (as if it is available prior to the Commercial Operations Date) 

and the inflation and exchange rate indices (FIIFqm, LIIFqm and 

CEm) applicable to the Month ñmò during which such Net 

Electrical Energy Output is delivered; and 

(B) the Reference Heat Rate (as if it is applicable prior 

to Commercial Operations Date) for the Complex, net heat rates 

set out in Table B of Schedule 6 for the Complex, and the Gas 

Price prevailing during such half hour interval during which Net 

Electrical Energy Output is delivered; 

in the manner consistent with the calculation of the Energy Payment after the 

Commercial Operations Date (as set out in Section 2.2(b) applied mutatis 
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mutandis) and assuming that the concept of Agreement Year shall be replaced by 

Year. 

 2.3 Indexation Factors and Estimates.  (a)  If at any time an index used to determine 

any index used herein, including CE, FIIF, PI(US), LIIF and PI(YER), is withdrawn, becomes 

unavailable for any reason or becomes, in the reasonable opinion of PEC or the Company, 

inappropriate as a basis for indexation pursuant to this Section 2.3(a), then upon written notice 

from either Party, PEC and the Company shall: 

(i) use their best endeavors to identify a mutually acceptable 

alternative index. 

(ii)  if after fourteen (14) Days the Parties are unable to agree 

on an alternative index to be substituted for the index that requires 

replacement, the Parties shall appoint an expert pursuant to Section 13.2, 

who shall specify an alternative index or determine that the presently used 

index continues to be appropriate for the purposes of this Agreement. 

(b) Pending the substitution of an alternative index, no indexation 

adjustment shall be made with respect to the relevant index.  Upon the substitution of an 

alternative index, the Parties shall make the indexation adjustment with the alternative index 

retrospectively to the date when the relevant adjustment would otherwise have been made. 

2.4 True-Up for Exchange Rate and Inflation 

(a) True-Up of Dollar Denominated Payments: 

(i) Company True-Up Payment.  In the event the Rial 

depreciates against the Dollar between the Indexation Date used in 

invoicing for any that Month and the first Business Day following the 

payment date, the Company shall receive an additional payment on the 

fifth Business Day following the day the Invoice for Month ñmò is paid by 

PEC (the ñCompany True-Up Paymentò).  The Company True-Up 

Payment shall be calculated as follows. 

Tup = (CPNEmn+ CPE(US)mn + VOMP(US)mn + STPmn + SPmn) x ((CEInvoicem / CEm) -1) 

where: 

CEinvoicem  = the rate at which the [   ] Bank (in the absence of [   ] Bank, any other 

bank(s) to be agreed upon by PEC and the Company) sells one Dollar in 

exchange for Rials, as determined by the [    ] Bank in the published 

Exchange Rates Bulletin or any latest official letter or publication, on the 

first Business Day following the payment of invoice of relevant Month 

ñmò. 

CEm, CPNEmn, CPE(US)mn, VOMP(US)mn, SPmn shall have the meanings as defined in this 

Section 2.  STPmn shall mean dollar denominated Supplemental Tariff Payments due and 
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payable pursuant to Section 2.7 for the Month ñmò in Agreement Year ñnò.  For the purposes 

of the calculation above, only the Dollar portion of SPmn shall be applied. 

(ii)  PEC True-Up Payment.  In the event the Rial appreciates 

against the Dollar between the Indexation Date used in invoicing for any 

Month and the first Business Day following the payment date, PEC shall 

receive a refund on the fifth Business Day following the day the invoice 

for Month ñmò is paid by PEC (the ñPEC True-Up Paymentò).  The PEC 

True-Up Payment shall be calculated as follows: 

Tup = (CPNEmn + CPE(US)mn + VOMP(US)mn + STPmn + SPmn) x (1 - (CEinvoice / CEm)) 

where: 

CEinvoicem  = the rate at which the [   ] Bank (in the absence of [  ] Bank, any other 

bank(s) to be agreed upon by PEC and Company) sells one Dollar in 

exchange for Rials, as determined by the [  ] Bank in the published 

Exchange Rates Bulletin or any latest official letter or publication, on the 

first Business Day following the payment of invoice of relevant Month 

ñmò. 

CEm, CPNEmn, CPE(US)mn, VOMP(US)mn, SPmn shall have the meanings as defined in this 

Section 2.  STPmn shall mean dollar denominated Supplemental Tariff Payments due and 

payable pursuant to Section 2.7 for the Month ñmò in Agreement Year ñnò.  For the purposes 

of the calculation above, only the Dollar portion of SPmn shall be applied. 

(b) True-Up for Inflation. 

(i) The Company shall deliver an invoice to PEC after the 

United States Consumer Price Index or Yemen Consumer Price Index 

becomes available, as the case may be, for the Month in which the 

Company receives payment for Capacity Payment, Energy Payment and 

Start-Up Payment for the Month ñmò for additional payments (the 

ñInflation True-Up Paymentò). 

(ii)  PEC shall pay the Inflation True Up Payment to the 

Company within five (5) Business Days after the invoice for such amount 

is submitted to PEC by the Company.  The Inflation True-Up Payment 

shall be calculated as: 

Tiup(Dollar) = (CPE(US)mn + VOMP(US)mn + SPmn) x ((PI(US)invoicem/ PI(US) qm) ï 1) 

Tiup(Rial) = (CPE(YER)mn + VOMP(YER)mn) x ((PI(YER) invoicem)/(PI(YER) qm) ï 1) 

where: 

PI(US)invoicem  = the value of the United States Consumer Price Index, as published 

in the publication of the International Monetary Fund entitled 

ñInternational Financial Statisticsò for the 1st day of the Quarter 

(1 January, 1 April, 1 July and 1 October) in which the Month in 
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which the Company receives payments for Capacity Payment, 

Energy Payment and Start-Up Payment for the Month ñmò occurs; 

PI(YER)invoicem  = the value of the Yemen Consumer Price Index, as published by the 

[Yemen] Bank for 1st day of the Quarter (1 January, 1 April, 

1 July and 1 October) in which the Month in which the Company 

receives payments for Capacity Payment, Energy Payment and 

Start-up Payment for the Month ñmò occurs; 

provided, that for the Quarter in which the Commercial Operations 

Date occurs, such value shall be that published on the Commercial 

Operations Date or, if no such value is published on such date, the 

value published on the most recent date of publication preceding 

the Commercial Operations Date. 

CPE(US)mn, VOMP(US)mn, VOMP(YER)mn, PI(US)qm, CPE(YER)mn, PI(YER)qm and SPmn 

shall have the meaning as defined in this Section 2.  For the purposes of the calculation 

above, only the Dollar portion of SPmn shall be applied. 

2.5 Changes in Assumptions.  (a)  The Reference Tariff has been established based 

upon the following assumptions (the ñAssumptionsò)
51

 set out in paragraphs (i) to (xv) below: 

(i) The Complex will burn Gas delivered to the Complex by the Fuel Supplier 

under the Fuel Supply Agreement and the Gas Price shall be the delivered price of Gas at 

the Complex set by GRY under the Fuel Supply Agreement from time to time, inclusive 

of all transportation charges and all Taxes (including octroi) and other charges. 

(ii ) Expatriate employees of the Company shall be exempt from tax or 

withholding tax in the Republic of Yemen payable on or deducted from their income 

received from the Company In connection with work on the Project for a period of [   ] 

years commencing on the date of each such employeeôs first entry into the Republic of 

Yemen as an employee of the Company. 

(iii ) Where the Company maintains its existence as a company organized under 

the Laws of Yemen operating exclusively as a power generation company, the Company 

shall, commencing on the Commercial Operations Date and continuing until the [   ] 

anniversary following the Commercial Operations Date, be exempt from taxation or 

withholding tax in the Republic of Yemen (or withholding tax by PEC, the Fuel Supplier, 

PEC (as lessor under the Real Property Agreement) or GRY) on any of its income. 

(iv) Interest payments and fees payable to foreign Lenders under the Financing 

Agreements shall be exempt from tax or withholding tax in the Republic of Yemen. 

(v) The Company and its Contractors: 
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(A) prior to the Commercial Operations Date shall be allowed 

to import plant and equipment (other than office and household 

equipment) to be permanently incorporated into the Complex or required 

for the construction, Commissioning, testing, operation and maintenance 

of the Complex without payment of any Taxes; and  

(B) shall be exempt from the payment of any Taxes, including 

Custom Duties and VAT, on spare parts or repaired or refurbished parts 

imported during the period commencing on the date hereof and continuing 

until the [   ] anniversary of the Commercial Operations Date and 

incorporated from time to time into the Complex during the Term of this 

Agreement: 

provided, that the imported spare parts or repaired or refurbished parts exempted 

from Taxes hereunder shall have a cost (which in the case of repaired or 

refurbished parts shall be expressly limited to the cost of material and parts used 

or added to the repaired or refurbished part or parts in connection with such repair 

or refurbishment) plus transportation cost, of not greater than [ten percent (10%)] 

of the total equipment cost (cost plus transportation cost) for the construction of 

the Complex (excluding the cost plus transportation cost of spare parts). 

(vi) Deeds recorded in the Republic of Yemen in connection with acquisition 

of the Site by the Company and documents and instruments recorded in the Republic of 

Yemen in connection with the Financial Closing, in each case, that are required to be 

registered under the Laws of Yemen, shall be exempt from stamp duties and fees. 

(vii)  The Company shall be exempt from any imposition of tax on the sale of 

Dependable Capacity or Net Electrical Energy Output to PEC under this Agreement. 

(viii ) Where the Company is a public limited company under the Laws of 

Yemen, the Foreign Investors of the Company shall, so long as such Foreign Investors 

are also exempt from the payment of such capital gains taxes in the jurisdiction of their 

domicile, be exempt from the payment of capital gains tax in the Republic of Yemen in 

respect of a transfer or disposal of Ordinary Share Capital of the Company. 

(ix) Subject always to the other assumptions set out in this Section 2.5, the 

Foreign investors of the Company will be governed by the bilateral tax treaties or other 

bilateral arrangements between GRY and their respective countries of domicile as at [     ] 

and thereafter from time to time: 

provided, that: 

(A) the withholding taxes on the dividends received by it from 

the Company shall not exceed [  ] percent of the dividend amount; 

(B) such treaties or arrangements are no less favorable than 

those applicable and in existence on [    ], if any; and  
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(C) if there is no bilateral tax treaty between the Republic of 

Yemen and any Foreign Investorôs country of residence, the Foreign 

Investor will be taxed in accordance with the Laws of Yemen as were 

applicable on [     ]. 

(x) Power generation has been declared by GRY as an ñindustryò and, 

accordingly, the Company shall be eligible for all other concessions which were available 

to industrial projects in the Republic of Yemen on [    ] under and in accordance with the 

Laws of Yemen. 

(xi) Any direct foreign collaborators, companies and experts of the Company 

involved in the Project shall be exempt from tax and withholding tax on such of their 

income as is paid to it by the Company as ñroyaltiesò or as ñtechnical know-how feesò or 

as ñtechnical assistance feesò in connection with the Project. 

(xii ) GRY shall permit remittance of up to [  ] percent ([ ]%) of the salary of the 

expatriate employees employed in the Republic of Yemen by the Company or the 

Contractors and GRY shall provide all requisite facilities for repatriation of their savings 

and retirement benefits at the time of their departure from the Republic of Yemen. 

(xiii ) Subject always to the other assumptions set out in this Section 2.5, the 

Company, the Lenders and the Contractors shall be governed by the applicable double 

taxation treaties or other bilateral arrangements between GRY and their respective 

countries of domicile as at [     ] and thereafter from time to time: 

provided that such treaties and arrangements are no less favorable than those applicable 

and existence on [       ], if any. 

(xiv) GRY shall exempt the Company and the Contractor from purchasing any 

insurance or reinsurance for the Project from [       ] or any other local insurance company 

and allow the Company at its sole discretion to procure insurance and reinsurance from 

insurance companies outside the Republic of Yemen for the Project. 

(xv) In addition to the exemptions from or reductions in the rate of Taxes 

payable in the Republic of Yemen expressly provided in paragraphs (i) through (xiv) 

above, there shall be no change (whether by way of an increase in the rate of an existing 

Tax or duty or by way of an assessment of a Tax or duty not in existence on [      ], or 

otherwise) in the Taxes or sales or excise duties or withholding taxes, from those in effect 

on [      ], imposed directly upon the Company (including its employee) by any 

Governmental Entity or, where the Company is required to reimburse or compensate the 

Lenders, on the Lenders in connection with loans for the financing of the Project or 

where the Company is required to reimburse the Contractors (including its employee), on 

the Contractors in respect of the construction, operation or maintenance of the Complex, 

for any Year (or portion thereof) up to the Commercial Operations Date, and, thereafter, 

for any Year after Commercial Operations Date that exceed Rial [      ] ([     ]) (and for 

part of a Year such amount shall be reduced by multiplying Rial [         ] by the number of 

Days remaining in such. part Year and dividing by 365 Days). 
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(b) Consequences of Change in Assumptions  

(i) If and to the extent that any of the Assumptions in Section 2.5(a)(ii)  

through Section 2.5(a)(xv) shall be or shall become invalid or inapplicable or shall vary, 

and give rise (whether directly or indirectly) to an increase in expenditure or to any 

increase in withholding tax payable by (A) the Company, or (B) the Companyôs or 

Contractorôs employees, or (C) the Contractors, or (D) the Foreign Lenders or the entities 

listed in Section 2.5(a)(xi) (and as a result thereof, the Company is required to reimburse 

the Lenders or the Contractors or the entities listed in Section 2.5(a)(xi) under the 

Financing Agreements or the Construction Contract or the O&M Agreement or any other 

agreements, respectively), such variations in expenditure or such amounts paid by way of 

withholding tax (net of any Tax refunds or rebates or Tax offsets received by or 

applicable to the Company, the Contractors or the Foreign Lenders, and in the case of 

Section 2.5(a)(xv) after Commercial Operations Date in excess of the threshold amount 

provided therein) shall be offset by an adjustment in the Reference Capacity Price. 

(ii)  For the purposes of this Section, any Tax payable by a Foreign Investor of 

the Company, in circumstances where any of the assumptions in Section 2.5(a)(viii) , 

Section 2.5(a)(ix) or Section 2.5(a)(xv) is invalid or inapplicable, shall be deemed to give 

rise to additional expenditure by the Company of an amount equal to the amount of such 

Tax. 

(iii)  If the Company files a consolidated tax return with any other company or 

entity, the reduction, if any, in tax liability of the consolidated companies to any 

government, whether inside or outside the Republic of Yemen, resulting from the change 

in Assumptions (i.e. an increase in taxes payable in the Republic of Yemen) shall be an 

offset in the determination of the adjustment of the Reference Capacity Price resulting 

from the operation of this Section 2.5(b). 

(iv) All changes (increase or decrease) in expenditure of the Company which 

are a result of changes in such Assumptions occurring prior to the Commercial 

Operations Date shall earn interest at the Companyôs average cost of funds under the 

Financing Agreements for the period commencing from the date such amounts were paid 

(or saved, as the case may be) by the Company and ending on the Commercial 

Operations Date and such additional expenditure or saving (as the case may be) shall 

cause an adjustment in the Reference Capacity Price so as to recover such expenditure or 

saving over the [twelve (12) month] period following the Commercial Operations Date. 

(v) Following the Commercial Operations Date, a change in Assumptions 

resulting in a one-time charge (or a one-time increase or decrease in a charge) shall cause 

an adjustment in the Reference Capacity Price so as to recover the assessment (or the 

change in a one-time assessment) over the [twelve (12) month] period following the 

change in Assumptions. 

(vi) The Reference Capacity Price shall be adjusted for periodic assessments 

(or a periodic change in a one-time assessment) resulting from a change in Assumptions 




